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STATEMENT OF FACTS 

On the evening of June 11, 2003, applicant 27 year old Jared Morrison {"Morrison") 

and his twin brother Jason Morrison ("Jason") (Collectively ·~the Morrisons") were at 

their home when their 18 year old cousin Tyler White ("White") and 15 year old -

- { ·- came to their house. White came in with a 12 pack of beer, and 

111111 carried in a bottle of tequilla. White had previously expressed interest in 

moving in with the Morrisons,.iand would sometimes bring attractive females over to 

party with them so to impress his older cousins. The females would usually purchase 

him alcohol and also end up having a sexual relationship with him or one of the 

Morrisons. 

White told the Morrisons that 111111 purchased the alcohol they brought with them. 

111111 also represented herself to be 21 years old, and by the way she looked, dressed 

and conducted herself (drinking alcohol, smoking cigarettes, and acting mature) the 

Morrisons never doubted or questioned she was not 21 years old. After the intitial 

twenty minute ice breaker conversation, they all drank a couple shots of tequilla 

and 111111 asked the men if they wanted to do some body shots.•.bff of her1 .. · : .. The·1 

accepted the invitation and did two body shots each, taking turns. White went first, 

he did one on her neck, meaninq that is where the salt was applied. Morrison went 

second and did one on her stomach, in which she removed her shirt t.o allow him to do 

it. Jason then did one on her inner thigh. The second round White did one on the 

other side of her neck, Morrison did one on her breast. and Jason did one on her 

vagina. While Jason was licking the salt off of. her vagina, 111111 and Morrison kissed 

and made out while White watched. They all four ended up going into the bedroom 

where White received oral sex from 111111 Jason performed oral sex on 111111, and 

Morrison had intercourse with 111111 all being consentual. During that time -

asked White, "Will you be my man now?", he said, "Yes.", then she told the Moi:-risons 

that she wanted to be alone with White. Morrison and Jason went into the livingroom. 

Twenty minutes later after White and ~ were done having sex thet came into the 

livingroom where they visited with the Morrisons for about fifteen minutes then 111111 
and White left in White's truck with 111111 driving. 

l. '.)A body shot takes place, when usually a male, will desiqnate a place on a females 
body and use the juice from a lime to moisten the skin then salt will be a~plied 
to the moistened skin, the shot glass filled up and placed in the clevaoe area of 
the females breast. and a lime placed in her mouth. The person doing the body 
shot will either first lick the salt off the skin, then take the shot (usinq only 
his mouth) from her cleavaqe area, .then lastly take the lime from her; mouth, 
again usinq only his mouth. Or the person can opt to ta~e the shot first, then 
take the lime and finish by licking the salt from her skin. 
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In late November, 2003 Morrison received a call from Detective Thurwanqer from 

the Midland Police Department, asking Morrison to come to the police station to 

answer a few questions about a crime that he may have witnessed. Morrison met with 

Thurwanger and she informed him that he was a suspect in a sexual assault and she 

needed to ask him some questions to clear it up. Morrison was shocked at the 

allegations and assured her that he would never sexually assault anyone.She then 

asked if he knew a girl named 111111 Morrison told her the only 111111 he knew,- was a 

girl his cousin (White) brought to his house several months before. Thurwanger told 

Morrison that was the one and asked him to tell her what happened that night. She 

then turned on a recording device and Morrison told her about the events that occured. 

that night, and told her that everythinq that happened was consentual, and there was 

no sexual assault. Thurwanger then turned off the recording device and informed him 

that 111111 was 15 years old and he would be arrested for sexual assault of a child. 

Durinq the interview Thurwanger also informed Morrison that Jason admitted to the 

crime prior to his interview and would also be arrested. She said that White would 

not be arrested because he and 111111 were within three years apart so he had a 

defense to prosecution. Morrison told Thurwanger that he was unaware that 111111 was 

15 years old because White and 111111 told him she was 21. Thurwanger told him that 

them not knowinq her true age was no excuse because "Ignorance of the law is no 

cefe11se';" 

The Morrisons hired attorneys Tom Morgan ("Morgan") to represent Jason, and Ian 

Cantacuzene ("cantacuzene") to represent M~rrison. Initially the attorneys told the 

Morrisons that since there was l1El violence or coersion, the acts were consentual, 

111111 portrayed herself to be an adult, and the acts took place at their home they 

would have a good chance at an acquitbil.l. 

Up until the date of the Mori:-isons.• plea hearing on May 6,2004 their attorneys 

seemed confident about going to trial, so it was the Morrisons~ understanding they 

were going to plead not guilty and have a jury trial. The day of their plea hearing 

the state offered the Morrisons ten years deferred adjudication probation if they 

pled guilty. Because of the prior confident nature of their attorneys, both Morrison 

and Jason were very reluctant to accept the offer, and they wanted to go to trial. 

Both Morgan and Cantacuzene had a sudden change in heart and told the Morrisons that 

if they did not plead guilty and take the probation they would go to prison for 15 
I 

to 20 years. Morgan and Cantacuzene told them they did not have a chance at trial 

because of their confession to Thurwanger, and the recorded admission would be used. 

at trial against them. They also told the Morrisons that them not knowing 111111 was 

under the age of 17 did not matter because, "Ignorance of the law is no defeose'.' 11 
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Both Morrisons still felt like they wanted a jury trial, like initially planned and 

were still very reluctant to plead guilty. They both rejected the offer to their 

attorneys and told them they wanted a Jury trial. 

Judge Dubose called Jaso~ up to plead first and Jason initially pled not guilty. 

f'brgan asked the judge permission to counsel Jason off the record. Morgan and Jason 

stepped away from the podium and Morgan admonished Jason strongly and loudly. Morgan 

told Jason that if he did not plead guilty then he would have to tell the judge that 

decision was against his advice, and the media was in the courtroom and would print 

that in 'the newspaper and he would surely be found guilty because the whole town 

would think that his own attorney didn't believe him. Morgan again told him to plead 

guilty or he would go to prison. The state offered nine years probation and Jason 

agreed to plead guilty and accept the offer. 

Morrison jumped up angered by Morgan's tactics and questioned Cantacuzene about 

what Morgan was doing. Cantacuzene told Morrison, Morgan was saving Jason's life. 

Morrison told Jason not to accept the offer and to plead not guilty so they could go 

to trial. Morgan asked the judge if he could counsel Jason outside the courtroom. 

Morgan and Cantacuzene took the Morrisonss and their mother, Jana into another· 

courtroom that was not being used and told them that if they did not take the 

probation then they would go to prison for 15 to 20 years, and because they would be 

sex offenders they would get beat up and raped every day they were in prison. Their 

mother started crying and she pleaded with her sons to accept the probation so they 

would not have to go to prison. Cantacuzene continued to. ·pressur;e:;l!lorf::~son:'.;lll'lto 

pleading guilty assuring him that despite his ignorance of not knowing he commited 

a crime he would still be found guilty by the jury because they would be inst~ucced 

to follow the letter of the law. The state reduced Morrison's offer to nine years 

as well,and both Morrisons eventually pled guilty after much resistance. 

Almost seven years later, Morrison was charged with a motion to revoke probation 

that was derived from several allegations, one of which was a federal S.O.R.N.A. 

violation which he pled guilty to in federal court on January 13, 2011. After 

Morrison was sentenced to 18 months prison in federal court he was extradited to 

Midland County Jail to answer the allegations in the motion to revoke. Morrison 

knew he was guilty of several of the ~llegations, (See letter to Judge Darr 

requesting adjudication of probation, Exhibk~ ".A~·'·, ~ge.1<?£G>f1i!Exhibirt..t}i~#·\~.,npage·i'l:;.!.i'c 
"~··l 

8'1ot·:.Exhibit:.~ "M'i) -~~:1s9~'1:\f.U'lif.'f'..1.tr.,:ct.'f}.;.~· 

After Morrison's letter to Jud~e Darr (Exhibit "A") was received by the court, 

Tom f'brgan (Jason's~~ev.~G>usattorney).was appointed to represent Morrison for the 
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motion to revoke probation. The state offered a i.:>lea deal of 10 year:s prison, Morrison 

countered and told Morgan he would immediately sign a plea deal for four year:s prison. 

As Morrison waited on a response he made use .of the law libr:ary, and because of how 

he interpreted the plain language of T!::!l.:oS Penal Codes 22.0ll(a){2)(A) ("22.0ll"l, 

6.02, 8.02. and 2.01 he found out he was not actually quiltt of the 22.011 charqe he 

pled guilty to on May 6, 2004, the char:qe he was currently on probation for:, that 

the state was goinq to revoke. Morrison thouqht the state had to prove every element 

of the crime, includinq knowledge<A::.p.at.--was .. ao::·child~ .. !.\, .. 

Morrison was subsequently told by Morgan that the state offer was at seven years 

and that i.Tas as low as they would go. He did not accept the offer because of 'how he 

interpreted the statutes. Mor:rison, therefore, petitioned the court with two pro se 

motions (Exhibit "C" and Exhibit "D"), requesting the court t:o withdraw his guilty 

plea from 2004, based on the facts that his .~ •. plea was involuntary due to 

ineffective assistance of counsel. In the motions Morrison also requested a new jury 

trial and because his nei.T appointed counsel was Tom Moraan ~one:.· of:,the. attorne1s 

responsible for the involuntarv plea}, He also requested new counsel because of the 

conflict of interest. Morgan was subsequentlv replaced by David Rogers ("Rogers") on 

March 18, 2011. 

Morrison thouqht he would get a new jury trial or evidentiarv hearing that would 

afford him the opportunity to assert his rationale on how 22.011 is written, as he 

interpreted the plain language of the statute. Morrison's interpretation was, that 

the prescdbed culpable mental state (".CMS") o_f intentionallv or knowingly attached 

not only to the act of causing the oenetration of the sexual orqan, but also to the 

entire sentence in the provision which included the complete verb's object "of a 

child". 

To corrroit an offense ;:i person must: intentionally or knowingly: cause the 

penetration of the sexual organ of a child by any means. (Emphasis added). 

oFF£~P 
Morrison understood this to mean that to commit the 22.0ll°"'he had to know he was 

penetrating the sexual organ of a child, or that he had the intent to penetrate a 

child's sexual organ. Which is the only element that makes 22.011 a crime. Morrison 

also interpreted 6.02(b) to mean that since 22.011 never dispensed with any mental 

element that the CMS (relying on 6.02(a) and 6.02(b)) attached to of a child, 

because "of a child" in the ohrase "penetrate the sexual organ of a child" is part 

of enqaging in the conduct as the definition of the offense reauires: 6.02(a). 

And 22 .011 never expressly nor clearly dispenses with any mental element:· 6.02(b),. 

Morrison also thought by how the statute was written, that "of a child" was an 
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element of the offense in regards to Texas Penal Code section 2.01, and since it 

followed the prescribed eMS, Morrison thought the state had to prove every element 

of the crime beyond a reasonable doubt, including him intentionally or knowingly 

causing the penetration of the sexual organ of a child by any means. (emphasis 

added). In short Morrison was under the impression that the state had to prove he 

was criminaly culpable by proving he had intent to penetrate a child's sexua.l organ 

or prove he had knowledge that the sexual orqan he penetrated was one of a child!s 

Morrison's rationale was bolstered by the honorable Judge saird's dissentinq 

opinion in Johnson v. State 967 S.W.2d 848,858 {!i.!ex Crim 1998). Morrison thought 

that he like Johnson would qet acquitted on the 22.011 charqe by the same rationale 

that the jury had in Johnson's trial regardinq the prescribed CMS in 22.021, which 

is identiccilJ: to the prescdbed ems in 22 .011. See Johnson at 858: 

"Does 'intentionally or knowingly' refer to what he did with his penis i.e.: 

inadvertant contact vs. intentional contact or does 'intentionally or knowingly' 

cause the penetration of the female sexual orqan of a child refer to knowinq that 

:;.:.-.:she:-was .. a •child:· We.have to .. understand=·:the .meaniny of· the .. law." 

Tne trial judqe did not answer the question and Johnson was aguitted of 22.021, but 

convicted of indecency of a child which does not have the same explicitly presccibed 

Cti\S as 22 .OU or 22 .021. Morrison, therefore, formed the rationale that since he was 

not charaed with indecency of a child, and since a jurv of .. o:-dina'i::.yc intelligence 

interpreted that the ·cMS could modify "of a child", like Morrison interpreted it, 

then he could use the Johnson case along with his rationale to get a new jurv trial, 

and an acquittal. Morrison also interpreted the plain languaoe of section 8.02 (the 

mistake of fact defense) as applyino to 22.011. 

Morrison relied on the plain language of thesP. statutes to petition the trial 

court to withdraw his plea and allow his rational to be heard bf a jurv of his peers. 

Morrison was unner the impression that since he was appointed new counsel (because 

of the motions), that Rogers was appointed to counsel him on the best wa'( to get a 

new iurv trial like he requested in his 3/5/11 lett:er to Judqe Darr (See exnibit "D"). 

During their first visit on March 24, 2011, Morrison explained to Rogers his 

rationale and desire to withdraw his guilty plea and have a jury trial. He also told 

Rogers it was imperitive to do this before his revocation hearing because he would 

be convicted of the 22.011 charge, have to go to prison, and argue his innocence in 

the appeal courts, instead of handling it at the trial court level. He also told 

Rogers he had several witnesses that could testify that 111111 presented herself as 

being 21 years old, she purchased and consumed alcohol, smoked cigarettes, and drove, 

~nd she looked and acted like an adult, where any reasonable person would not have 

even thought to doubt that she was not an adult. Morrison also told Rogers that he 

{~) 
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would take a polygraph test to prove he thought 111111 was an adult. 

Rogers told Morrison that he should have filed the motion as a Writ of Habeas Corpus 

instead of a Petition for Discretionary Review. Morrison asked him if he could fix the 

mistake and make sure it was filed properly. Rogers said he was not assigned to do a 

Writ of Habeas Corpus for Morrison, but h·: had to go to the court house anywai so he 

would check into somethings, and also send Morrison some case law that would help. The 

only thing that Rogers said to ~Lruver::t Morrison's rationale was that he wasn't sure if 

section 8.02 could be used as a defense in cases involving children. 

They also discussed the motion to revoke allegations. Morrison told Rogers that he 

was guilty of the majority of the allegations, and that is why it was so important to 

cancel or at least postpone the revocation hearing so he could withdraw his guilty plea 

and have a jury trial on the odginal charge before the conviction was ~djudicatecL 

Morrison knew if he went to the revocation hearing, Judge Darr would find the allegations 

true and he would get a lot more of a severe sentence that seven years. He told Rogers 

to turn down any state plea offer for the motion to revoke because he was confident that 

he could not be criminaly culpable for his acts in 2003 since he did not know ~ was a 

child, and since he was not culpable of the crime, then he should not have been sentenced 

to the term of probation and required to register as a sex offender, therefore, he could 

not have violated the conditions of probation or the s.O.R.N.A. provision. Rogers told 

Morrison that he would work on getting the revocation hearing postponed and seemed eager 

to help Morrison with the miscarriage of justice. 

Morrison left the meeting with the impression that Rogers was going to make sure his 

motions were filed right, his rationale about his interpretation of 22.011, 6.02, and 

2.01 were sound because Rogers was going to send him case law to back it up, and the 

court would give him a new jury trial or evidentiary hearing on the ineffective assist

ance of counsel/involuntary plea claim that he peti:tionea.:·the::court:.:·aoout. 

Rogers never properly counseled Morrison on how to do a proper writ nor did he inform 

him that the one he attempted to do would be futile, and he never sent Morrison any of 

the case law he said he would send. Morrison was in a sense left in the dark thinking he 

would get the relief he requested. 

On March 28,2011 Assista~t D.A. Michael McCarthy sent Rogers a letter ~reposing a 

plea offer of seven years prison. Morrison refused the offer because he was confidentn~ould 
(' 

get a jury trial. That same day Morrison wrote a letter to Rogers, again explaining his 

rationale and asking Rogers some questions about the best way to accomplish his plans. 

(See Exhibit "E"). That letter shows Morrison's mind-set regarding his plan to withdraw 

his coerced guilty plea and obtain a new jury trial. Rogers never responded to that 

letter, nor did he answer any of the questions Morrison lodged. 
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On April 7, 2011 Morrison received a letter from Rogers informing him that the 

revocation hearing was set for April 20, 2011. Morrison wrote Rogers a letter 

requesting a postponement so a hearing on his Habeas Corpus issue could be addc-essed 

first. Morrison never received a response, and was not called out to court on 4/20. 

He thought it was postponed because of the motions he filed and the letter he sent to 

Rogers requesting a continuance. Morrison did not hear anything from Rogers so he 

wrote a request for his media arrest records at the county jail so he could get his 

back time and to see if his Habeas Corpus was filed with the jail records. 

On April 26, 2011 Morrison received his media arrest record and it indicated that a 

Writ of Habeas Corpus was filed with the jail on April 1, 2011. Morrison assumed that 

was the reason his revocation hearing was canceled. Later that day Rogers came by to 

visit Morrison for the second and last time. Rogers told Morrison the revocation 

hearing was scheduled for April 28, 2011, which was two days away. Morrison asked 

Rogers to postpone the revocation hearing because he never got the discovery he reyuested 

and he had to go to the Habeas Corpus hearing first since it was filed. Rogers told him 

that the writ that was filed at the jail was probably something to do with his federal 

custody, but he would check on it, and draft a motion for continuance. M·::n;rison i.asked 

Rogers if he was going to make sure his Habeas Corpus was filed right. Rogers said no 

and that Morrison would have to hire someone to do that because the writ was not in his 

scope of counsel. Morrison again explained the importance of getting a continuance on 

the revocation hearing because if he went to it, ::.:knowing:1.he~Mas,;9uilty1 .: before he got 

a new jury trial, he would be found guilty of the probation violations, lose his chance 

to file a Writ of Habeas Coq>Us to be handed down in the district court because he 

would then have a conviction, and he would be looking at 20 years in prison because the 

prosecutor had clear and convincing evidence that he was guilty of the probation 

violations. 

On April 28, 2011 Morrison was called to appear at court. Before the trial Morrison 

told Rogers he was not ready for the revocation hearing, and asked him again about the 

cvntinuance so he could get a new jury trial on the original charge before he was 

convicted at the m~tion to revoke hearing. Rogers said he already drafted the motion 

and would present it to the court.He told Morrison that the judge may not grant it and 

may move to hear the revocation hearing, but if that happens then he will just object 

to every thing and appeal it. Morrison gave him a copy of Texas Code of Criminal 

Procedure Artilce 11.07 § 2 that he got from the law library. He wanted to make sure 

the court knew since he was not .~~ convicted of the sexual assault of a child charge 

yet, because of the deferred adjudication, that the district court had jurisdiction to 

hand down the decision of the habeas relief. Rogers again told Morrison that he was 
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not appointed to help him with the Writ of Habeas Corpus, but would nevertheless, 

present the continuance and copy of 11.07 § 2 to the court.inhopes Judge Darr would 

rule on it fairly. 

At trial Rogers immediately presented the motion for continuance to be filed and 

told the court the reasoning· behind it. (See RR '.£3::: ~-5 ,6). He then read the copy of 

the 11.07 § 2 that Morrison gave him that morning, and then he explained the ~arm to 

Morrison if the continuance and Habeas Corpus hearing was not given. (see RR _3~~~! 6, 

7). 

Judge Darr did not consider the letter a Writ because Morrison had counsel and 

counsel files motions that the defendant sees necessary. Rogers said he saw the letter, 

but it was out of his scope of a2pointment. (See RR ~3~ ·~s 9). The court also said the 

letter was a unilateral communication, or exparte corrununication with the court and was 

-improper. (See RR ::r p;· 9). The trial judge went ahead with the motion to revoke, 

overruling motion for continuance and Habeas Corpus. She found allegations to be true 

and revoked Morrison '.s Deferred probation, found him guilty of the 22 .011 charge, and 

sentenced him to 16 years in prison. 

Rogers did not request a seperate punishment hearing, and neither the court nor 

Rogers allowed Mor-risen the opportunity to allocute. (See RR r~:i ~ 66). Morrison 

wanted to tell the court that it was not his intentions to plead not true!'.'.\•' because 

he was not guilty of the allegations, but he wanted to postpone the revocation hearing 

so he could get a new jury trial for the 22.011 charge. And if that did not wor-k, he 

wanted to request a seperate punishment hearing· so he could subpoena character witnesses 

to mitigate his sentence. Morrison also wanted to speak so he could preserve :·t:iis issues 

on record for appeal. After the sentence was pronounced Rogers told Morrison not to 

worry about it because he would appeal the conviction and sentence and come visit him 

a.t the jail to talk about it. Rogers never made the visit. 

On May 24, 2011 Rogers filed for a new trial and Motion in arrest of judgement under 

the following grounds: 

(1) The sentence in this cause is contrary to the law and the evidence. 

(2) The evidence is insufficient to support an adjudication of guilt. 

(3) The sentence in this case was cruel and unusual violated the United States Const

itution, Texas Constitution, and Texas Code of Criminal Procedure. 

(4) The trial court erred in overruling the Defendant's motion for continuance and the 

defendant was harmed by the failure to grant the continuance. 

(5) The trial court erred in admitting portions of the Defendant~~:; sex offender 

registration file and permitting testimony regarding the Defendant's sex offender 

registration file. 
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(6) The trial court erred in admitting portions of and allowing testimony regarding the 

Defendant's corrnnunity supervision file. (See Exibit "K"). 

On July 20, 2011 Rogers filed for notice of direct appeal. 

On October 10, 2011 Rogers filed -~f?~llan.t:!:sBrief. In it he,addressed five issues. 

He did not address the trial courts err in overruling Morrison's motion for continuance 

or that he was harmed by the error
1
in one of the grounds for ~~v~ew, even at Morrison's 

request that that be one of the main issues in appeal. (See Exhibit "M" p. liExhibit-"G") . . , 
On May 30, 2013 The Eleventh Court of Appeals {Eastland) affirmed Morrison's 

C<)nviction and sentence. 

On June 18, 2013 Morrison filed Notice of Petition for discretionary Review and 

asked the Court of Criminal~~pealsfor a 90 day extension. It was granted the same day, 

and the deadline to file the P.D.R. was moved to August 30, 2013. 

On August 28, 2013 Morrison's Petion for Discretionary Review was filed with the 

Court of Criminal Appeals. 

On October 23, 2013 Morrison's Petition for Discretionary Review was refused. 

On November 21, 2013 Morrison filed for Motion for Extention of Time to file a 

rehearing. It was denied the same day. 

On December 23, 2013 Morrison filed Motion for Reconsideration to Grant Extention 

of Time, and a Request for rehearing, and a Motion requesting Enbanc Reconsideration. 

The requests were all denied the same day. 

Morrison had until January 20, 2014 to file Writ of Cert. with the United States 

Federal courts. He did not file it. 
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EX PARTE JARED f'KJRRISON (APPLICANT) 

00. CR-29320 

§ 

§ 

IN THE COURT OF CRIMINAL 

APPEALS OF TEXAS 

§ AUSTIN, TEXAS 

MEMJRANDUM OF LAW IN SUPPORT OF APPLICATION 
tFOR WRIT OF HABEAS CORPUS ( lL 07) · 

Comes now pro se applicant, Jared Morrison, {"Morrison") in cause number CR-29320 •... 

and files this memorandum of law in support of his application for Writ of Habeas 

Corpus, pursuant to Article 11.07 Section 3 of the Texas Code of Criminal Procedure, 

and Rule 73.1 (c) of the Texas Rules of Appellate Procedure, and would show the . _ 

following as su~port thereto: 

Morrison asserts violations of fundamental and substantive constituional rights 

based on one or more factors relating to: 

(1) Ineffective assistance of counsel; (in violation of his rights under c.he Sixth 

and Fourteenth Amendments of the United States Constitution, alony with Article l 

§ 10 of the Texas Constitution.) 

(2) Equal protection; ( in violation of his rights under the Fourteentl1 Amendment of 

the United States Constitution, along with Article 1 § § 3, 19 of the 'l'exas ~ 

Constitution.) 

(3) Due process; (in violation of his rights under the First, ·~ifth, Sixth, and 

Fourteenth Amendments of the United States Constitution, alon-~ with Article 1 § 

§ ,10 , and 19 of the Texas Constitution.) 

(4) Se~ration of powers; (in violation of his rights under article 2 § 1 of the 

Texas Constitution bf violating Article 1 § 28 of the Texas Constitution, along 

with violating Article 3, and the Fourteenth Amendment of the United Staces 

Constitution.) 

Morrison asserts that he is being held unlawfully,and illegallt restrained of his 

libertt by Brad Livingston, (Director of Texas Department of Criminal Justice 

Institutional Division) pursuant to a void and unlawful Judgement and sentence that 

was rendered in the 385th District Court Midland County, Texas in cause number CR-29320 

and punishment of (16) sixteen years imprisonment on Aµril 28, 2011. 

Morrison respectfully asks the Honorable Court of Criminal A~peals to construe 

this writ liberally, due to him being a prose applicant. 

"Pro se habeas petitions are construed liberally and not held to the same .... ·... t 

stringent and rigorous standards as are pleadings filed b/ lawyers. Hernandez v. 
Thaler 630 F.3d 420,\426 (5th Ci~. 2011). 
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JURISDICTION ANO Al11'HORITY 

This court has jurisdiction and authoritt in all matters and parties pursuant to 

Article 5 § S(c) of 'I'he Texas Constitution, and Article il.07 § § (3), (5) of the ... 

Texas Code of Criminal ?rocedure. 

S OP ARGUMENT FOR GROUND ONE 

David Rogei:-s ("Rogers") was ineffective and his performance fell below an objective 

standard oi'reasonableness because he failed to counsel Morrison about the consequenses 

of rejecting a seven year f>lea offer, and :. he .faHed., to:~counsel 1him:.about:.the:·1aciplicable 

laws:c.that affected that decision. RO'-Jers never informed Morrison that Morrison's 

rationale, about how he interpi:-eted the plain language of the statutes regarding the 

j,)rescr:ibed culf:.}Clble mental.state ("<?JS") in 22.011 (a)(2i(A) ("22.011"), in conJunction 

with ~exas Penal Code sections 6.02, 8.02, and 2.01, was an incorrect legal rule. 

Morrison thought he would get a new jury trial and then an ayuittal based on his 

rationale that the state had to prove that he knew the complaintant was under 17 tears, 

or that he was entitled to a mistake of fact defense, therefore, he reJected the plea. 

Rogers also never counseled Morrison about the improi:Jer filings of his pro se, 

exparte communications with the court that Morrison filajin order to gain r~lief on his 

rationale, which led Morrison to think the court would grant relief bt givin~ him a new 

Jury trial or an evidentiart hearing, but instead the pleadinys were nevar seen bf the 

trial judge and ultimateiy overruled as a Writ of Habeas Corpus. (See RR 3 ~-~). 

If Rogers would have ex~lained Morrison's errors through case laJ ~. or statutes in 

the Code of Criminal Procedure 11.07 § 2 and 11.08, and Texas Rules of Appella~e 

?rocedure 73.l, 21.4, and 26.2, Morrison would have been alerted that his rationale was 

misguided, and the outcome would have been different because Morrison would have 

accepted the seven year offer and pled true to the probation violations that he knew he 

was guilty of, one in which he pled guilty to in federal court betore the revocation 

hearing, and he could have then asserted his logic in a ~ost conviction Writ of Habeas 

Corpus like he does now but with seven tears instead of 16 years~ 

1. Scott v. State 36 S~V3d 240 ( 2001) ; Jackson v. State 889 SW2d 615 ( 1994); Llano v. 
State 16 SW3d 197 ( 2000); Few v. State 136 SW3d 707 ( 2001); MaM~!l v • .State 934 S~"13d 
658 ( 1:19,.)); Jordan v • .S:::::ite 54 SW3d 783 (Tex Crim. 2001); Caroll v. Star.~ L 19 S~'1::ld 
838 { 2003). 
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ARGUMENI' FOR GROUNE> ONE 

- ·-
Couns:~ 1. i:ailed to ~pr;oper:ly/ inform M(>1:risor1 of the applicable laws that affected 

his decision to reject offer of seven years in violation of his rights under the Sixth 

and Fourteenth Amendments of the United States Constitution and Article 1 § 10 of the 

Texas Constitution. 

Morrison presents this application for Writ of Habeas Corpus and respectfully 

requests, under the Equal protection Clause, that the same procedural and substantive 

protections, which were offered in Strickland v. Washington 104 S.Ct 2052 (1984); 

Lafler_ v. COoper 132 s.Ct 1376 (2012); and Childress v. Johnson 103 F.3d 1221 (5th 

1997), are offered to him. 

The Sixth Amendment guarantees a defendant in a criminal case not simply the right 

to counsel, but to reasonably effective assistance of counsel.Sttickland at 2063. It 

is a fundamental right that is made applicable to the states through the Fourteenth 

Amendment. Gideon v. Wainwright 372 U.S. 335 (1963). Of all the rights that an accused 

person has, the right to be represented by counsel is by far the most persuasive, foe 

it affects his ability to assert other rights he may have. U.S v. Cronic 104 s.ct 2039, 

2044 (1984). Tnose other rights include the right for a defendant to be informed of 

the laws affecting his case. Riley v. State 345 SW3d 413, 417 (2011): counsel has a 

duty to exert his best effort· to insure that the clients decisions are based on correct 

information as to the applicable law. Exparte Wilson 724 SW2d 72, 73-74 (Tex Crim. 

1987): Where thefhonorable:~Court of Criminal Appeals noted, 

"The State Bar of ,Professional Responsibility Considerations 7-"/ provides: ... A 
defense lawyer in a criminal case has a dutt to advise his client fully on whether 
a particular plea to a charge appears to be desirable and to the prospects of 
success on appeal, but it is for the client to decide what plea should be entered 
and whether an aµpeal should be taken. Ethical Considerations 7-8 provides: .A 
Lawyer should exert his best efforts to insure that decisions of his client are 
made only after the client has been informed of the relevant considerations." 

It is well established that an accused is entitled to the effective assistance of 

counsel throughout all critical stages of a criminal proceeding, including the plea 

bargaining process. Hill v. Lockhart 106 s.ct 366 (1985); Ex C)arte Wilson supra at 73; 

Lafler supra at 1384, 

"Defendants have a Sixth Amendment right to counsel, a right that extends to the 
plea bargaining process ... During negotiations defendants are 'entitled to 
effective assistance of competent counsel'" (Quoting Mcmann v. Richardson 90 S.Ct 
1441 (1970)); Also Childress at 1227. ~Defendant has constitutional right to 
assistance of counsel at every critical stage or proceeding against him, or 
whenever his substantial rights may be affected." 

The Su~reme colirt stated that on general claims of IAC, to prevail one must show: 

1) Counsel's performance fell below an objective standard of reasonableness. ?tr~ck1and 

at 2064. 
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2) That there is a reasonable probability, but for counsel's unprofessional errors, 

the result of the preceeding would have been different. id at 2068. 

In the context of pleas a defendant must show the outcome of the plea would have 

been different with competent advice. Lafler at 1384; Hill at 370, 

The second or 'prejudice', requirement on the other hand, focuses on whether 
counsel's constitutionally ineffective performance affected the outcome of the 
plea process. 

in Hill when evaluating the petitioner's claim thatIAC led to the improvident 

acceptance of a guilty plea, the court requires the petitioner to show, 

"That there was reasonable probability but for counsel's error [the defendant] would 
not.".: have pleaded guilty and would have insisted on going to trial." See 
Lafler v. Cooper 132 S, Ct 1376, 1384, :. 85 ( 2012) • 

In Lafler, Cooper prevailed on a very similar IAC claim that Morrison asserts in the 

instant case. Morrison uses Lafler to bolster his argument because, 

"The standard of IAC when a defendant rejects a plea offer and goes to trial must 
now be applied to [ Lafl~r v. Cooper] . " Lafler at 1390. 

II. 

Cooper was charged under Michigan law with assault, with intent to murder. He was 

offered a 51-85 month prison sentence in exchange for a guilty plea. He rejected the 

offer based on his attorney's advice that the prosecution would not be able to establish 

intent to murder because the victim had been shot below the waist. Cooper went to JUry 

trial expecting an acquittal because he thought the prosecution could not ~rove intent, 

but was found guilty on all charges, and sentenced to 185-360 months. He subsequently 

file a Writ of Habeas Corpus based on IAC on the erroneous advice from counsel. The 

Supreme Court found counsel had provided deficient performance by advising Cooper of an 

incorrect legal rule, causing Cooper to suffer preJudice because he lost the opportunity 

to take a more favorable sentence offered with the plea. Morrison asks that this same 

logic be applied to his case. 

Like wi.th Cooper, Morrison's case "is in contrast to Hill in the respect that the 

IAC led not to the offers acceptance, but to its rejection. Having to stand trial, not 

choosing to waive it is the prejudice alleged." Quoted from Lafler at 1385. 

There is, however, one difference. In Lafler, counsel explicitly gave Cooper bad 

advice about the incorrect legal rule which influenced him to reject the plea, and 

because of the incorrect legal rule told to him by counsel, he subjected himself to a 

harsher sentence in hopes for an acquittal. In Morrison's case it was counsel's lack of 

advice that caused him to reJect the plea, which was based on Morrison's belief that he 

would get a new jury trial and an acquittal on an incorrect legal rule that he 

formulated from his interpretation of the plain language of several statutes. Since 
..... ) 
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22.011 never .dispensed with any CMS, coupled with the combined syntax of 6.02 and 2.01, 

Mot:"rison believed that the prescribed CMS of "intentionally" or "knowingly" in 22 .. 011 

(a)(2) Modified the entire statute, including "of a child", making the prosecution have 

to prove beyond a reasonable doubt. that Morrison had the intent to penetrate a child's 

sexual organ, or that he knew that the sexual organ he penetrated was one of a child's, 

and since he was under the impression the female was an adult when he engaged in the 

charged offense, he thought he was not guilty of all the elements of 22.011, therefore, 

he rejected the plea. Rogers never counseled Morrison that his rationale was an 

incorrect legal rule and his efforts would be futile, nor did Rogers alert Morrison 

that his pleadings were not properly filed, which resulted in the court re~~ctioy~teero~ He 

was never counseled on how to properly file a pre-conviction Writ of Habeas Corpus so 

he could assert his argument·: before the trial court, nor did the court appoint him 

counsel to assist in the matter which violated his substantial right to effective 

assistance of counsel. (See ground S). Those are the performance factors in yuestion 

which caused Morrison to rely only on his misguided rationale, and improperly filed 

pleadings to not accept the seven year offer. Rogers' ineffectiveness was magnified by 

Rogers continually telling the court Morrison was filing a "post conviction Writ of 

Habeas Corpus". This shows that Rogers did not even know Morrison was on a deferred 

adjudication probation and thought Morrison was already convicted of 22.011, which that 

offense is not an offense that one who is found guilty of can receive a regulac 

probation sentence for. (See RR 3 p 6,. 9) and (~ode of Cric11:.:;~i.:oc·;:42:'":t:zsJ.,;(H}; !)(GJ). 

Because of this lack of counsel Morrison ended up missing the opportunity to accept 

the plea offer, and he went into the revocation hearing knowing he was guilty of 

several of the probation violations, wlii-:1:.e knowing the prosecutor had extreamly strong 

evidence in which he had no defense, and knowing he could face up to twenty years in 

prison, if the court found even one violation true. Morrison regected the~offer because 

he wanted a chance to withdraw his guilty plea and have a Jury trial for the 22.011 

charge he was put on probation for. (See Exhibit "Ii:"}.; which shows Morrison's mind-set 

as to why he reJected the plea offer. Morrison was prejudiced because the court found 

the probation violations true wi thqu.t ackno_wledging ~orrison 's argument and sentenced 

him to 16 years in prison. (See E,xib.i:ts~4:.:iL·p.-.-2·-:and·::.'M",,..~~pQ:7-f3) .. 

If a plea bargain has been offered, a defendant has the right to effective assist

ance of counsel in considering whether to accept it. If that right is denied, prejudice 

can be shown if loss of plea opportunity led to a trial resulting in a conviction on 

ITT:)re serious charges, or the imposition of a more severe sentence. Lafler at 1387. 

In these circumstances a defendant must show that but for the IAC there is a reasonable 

probability that the plea offer would have been presented to the court. (I.E. that the 
defendant would have accepted the plea and the prosecution would not withdrawn it in 
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light of intervening circumstances.), that the court would have accepted its terms, 

and the convictions, or sentence, or both under the offe~'sterms>would have been less 

severe than under the judgement and sentence that infact were imposed. Lafler at 1385. 

Morrison can show that a seven year offer was presented to the court, which is less 

severe that the ultimate sentence of 16 years, and the court and prosecutor would have 

accepted its terms. It is on .record that Morrison was presented the offer in exchange 

for a plea of true on March 4,2011 in which he rejected in court while being 

represented by Morgan. Rogers received the same offer through a letter from the 

prosecutor on March 28, 2011. 

Morrison's co-defendant/brother, Jason Morrison ("Jason") who had the same charges 

in the same court, and had the same rationale as ,Morrison {see ··Exhibit::."~£:':, and ·Exhibit 

::,G:!:, showing a Writ of Habeas Coq:>us Jason sent to the trial court, and his affidavit), 

but was then counseled by his attorney Mark Dettman about the facts of the law after 

Morrison's error. Jason, therefore, pled true to the probation violations on August 4, 

2011 and the court accepted the offer and sentenced him to seven 1ears, (See Jason's 

plea agreement Exhibit "H"). Dettman's counsel compared to Rogers' counsel shows. 

Rogers' assistance of counsel fell below an objective standard of reasonableness. 

Morrison would have accepted the plea had Rogers effectively counseled hicn about the 

legal rules and laws that affected his decision, like Dettman did in his brother's 

identical case. It also shows the court would have accepted Morrison's plea and ... 

sentenced him to seven years like they did Jason. This proves both performance and 

prejudice prongs in .Stdckland and the other conditions stated in Lafler at 1385. 

It can also be inferred through :::ommon sense that Morrison would have taken the _ 

seven year offer, had he known the relevant facts concerning his case, since he knew 

he was guilty of the probation violation allegations, and the prosecutor had ext~erne~y 

strong evidence to prove them true at the revocation hearing, where he would be facing 

a 20 year sentence with no defense. No reasonable person in their right senses would 

put themselves in such a position to go into trial knowing they would be found guilty 

and subjecting themselves to 20 years imprisonment, after being offered seven years, 

unless they thought with all their heart and soul there was a lot better chance to get 

a better result than the seven year offer. (See 
1

Exl'j_ibit'{;;.I.'!.i), which shows Morrison's 

vehemence of why he did not accept offer. 

A court may take account of a defendant's earlier expressed willingness to accept 

responsibility.cfor his actions. Lafler at 1389. Morrison expressed his willingness to 

accept responsibility for his actions when he pled guilty in federal court to a ' .. ,._'-

S .O.R .N .A. violation, on January 13, 2011, where he was sentenced to 18 months of 

federal prison and 16 years of supervised release. The S.O.R.N.A. violation along with 
the state equivalent failure to comply with sex offender registration were two of the 
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probation violations in his case. Morrison also accepted responsibility with the trial 

cout::t.throajh a f:)rO se letter dated December 29, 2010 .(.E£_Q£l;>i'.!=~.:.Z:A·~·~), which in it he 

asked the court to adjudicate his sentence, appoint him counsel, and Morrison made it 

clear that he wanted to apologize to the court, the probation office, and to society 

for not completing his probation, indicating that he knew he was guilty of the violations 

and was taking responsibility for his actions. Morrison wrote that letter before he was 

extradited to Midland County Jail, where he went to the law library and found the 

premise for his rationale that spurred his decision to reject the seven year plea offer. 

This correspondence shows Morrison did not turn down the offer to plead not true to the 

probation violation allegations, he turned down the offer because he thought from what 

he learned at the law library that he would get a new jury trial on the 22.0ll charge 

and be acquitted, and if he pled true he would be convicted, sentenced to prison, and 

lose his chance to get relief through the district court pursuant to 11.07 § 2. (See -RR 3 Pg 6,9 and Exhibit "E':). This is also proof that Morrison knew he was guilty of 

the probation violations and would have accepted the seven 1ear offer had he properl1 

been counseled, again proving both prongs in .Std:cklar'id and also the other reguiremenr.s 

in Lafler. 

m .. 
Unfortunately for Morrison, Johnson v. State 967 S.W.2d 848 (Tex Crim. 1998) was the 

first and onlt case regarding 22.0ll's CMS that he read at that time, and Justice 

Baird's dissent at 858 fostered his rationale that he like Johnson would get a~suitted 

based off of the CMS of "intentionally" or "knowinglt" in 22.021 and 22.011. (See 

statement of the facts page 5). Morrison discussed Johnson, and his rationale witn 

Rogers, and was never counseled about the Court of Appeals' holding that knowledge 

of the complaintant being a· child is not considered an element of the crime, or that 

the state does not have to prove he knew she was a child, or that what he was.1 tr1ing 

to do would not prevail the way he was attempting it. Rogers should have advised 

Morrison to look up the Court of Appeals' decision in the vert similar case of Scott v. 

State 36 S.W.3d 240 (2001), where Scott had the same rationale as Morrison, and the 

Court of appeals affirmed Scott's conviction because: 

Sexual assault statute, proscribing sexual penetration of a person 1ounger than 
17 years of age did not violate defendant's ... rights, despite lack of knowledge 
of victim's age. At 240. Also see Jackson v. State 889 S.W.2d 615 (1994): The 
}'utycvas:..Mc.~att~Q~~z~,to·'.comiict~ppellant of ... sexual assault of a child 22 .Oll 
(a)(2)(A). These statutes do not require the state to show that appellant knew 
the victim was younger that 17 years of age. At 617. 

( 7) 

000047 



Case 7:15-cv-00069-RAJ Document 12-31 Filed 01/20/16 Page 52 of 172 

'18 • -· 
Rogers also failed to counsel Morrison that the letter Morrison sent to·,;the court, 

(See Exhibit "D") was r:i~t.;g_oing'.t.o:be"seen.or ruled on bj,'the judge because the letter was 

a unilateral/ex parte corrununication with the court, (See RR 3 P: 9), which resulted in 

the district j~dge not reading Morrison's pleadings, nor giving him a new jury trial 

or continuance so he could have a habeas corpus hearing to assert his rationale before 

the trial court. Morrison was unaware of the proper protocols about communications with 

the court, (See ExniOiit~o;;.p-!4'; and RR 2 pp. 5-6). Rogers' lack of counsel about that 

caused Morrison's pleadings for relief and claim of defense to get overruled at the 

revocation hearing, without being seen by the judge. 

If Rogers would have informed Morrison about proper court procedure in filing 

certificates of services for pleadings pursuant to Texas Rules of Appellate Procedure 

C~T.R.A.:E''",) rule 9.5, Morrison would have made sure his pleadings for relief were 

properly filed with a certificate of service and copies properly forwarded to the 

district attorney's office, making the pleadings be seen by all parties including the 

judge, then there would have been a reasonable probability that the judg~ would have 

granted Morrison's continuance, or heard his argument alleged in ground 2 and;:5·:of::.this 

Writ of Habeas Corpus and granted him relief, or ruled against his argument and 

informed him that his rationale was mistaken and given him the opportunity to accept 

the seven year offer, either way Morrison would have been able to preserve his issues 

on record for further review. The court could have also recognized that his lack of 

mens rea could have been a mitigating factor that would have caused her to give him a 

more leniate sentence than 16 years. Whatever the results may have been, had Judge Darr 

read or ruled on Morrison's pleading,. there would have been a reasonable probabilitt 

he would have received a better result that a 16 year sentence. 

The court also overruled Morrison's pleadings for relief because he filed the 

pleadings when he had counsel. (See RR 3 p.9): 

"I'm not going to consider that letter a writ, because he has counsel. And when 
~rou t:iave counsel, thE:1n counsel files any motions that you see necessary." 

. • •.. . • . • , L' , •• :. 

This is actually an abuse of discretion by the trial judge, (See ground 8), because 

if Judge Darr would have read the pleadings or looked into the matter further, she 

would have known Morrison's counsel at the time he filed the pleadings was not Rogers, 

it was Morgan, who was a conflict of interest because of the pleading, making Morrison 

actually a pro se litigant when he filed the pleading. Rogers was ineffective for not 

objecting to that fact, and informing the court that he was not Morrison's counsel at 

the time Morrison sent the pro se pleading to the court on March 5, 2011. 

Judge Darr asked Rogers if he had seen the letter. He said he has seen it, but he 

wasn't assigned to do any 11.07 writ. (See RR 3 p. 9). These statements show that 

Morrison was denied effective assistance of counsel and was barred from exercising his 
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constitutional right for Writ of Habeas Corpus by the trial court. He could not file 

a pro se Writ of Habeas Corpus, nor would his attorney file it for him because he was 

not assigned to. Morrison was left without any possibility .of relief via a Writ of 

Habeas Corpus. 

Rogers knew and read the pro se pleadings, and he knew he was Morrison's counsel 

via the pro se pleadings, therefore, he should have counseled Morrison about not being 

able to file pro se motions while having counsel, as stated in Llano v. State 16 S.W.3d 

197 (2000) where Morrison did the same thing as Llano by filing a request for new trial 

because his plea of guilty was involuntary. (See Llano at 198). Since Rogers was 

Morrison's new attorney, he could have made sure he filed the pleadings correctly with 

the court, especially since Morrison asked Rogers several times to make sure it was 

filed correctly after Rogers informed him that he should have filed it\as::a0,'.lri!t:;of:~ 

Habeas Cocpus instead of a Petition for Discretionary Review, (See Exhibit ·"E"). If 

Rogers would have filed the motions himself, or objected to the trial judge overruling 

the motions because Morrison had counsel, then Morrison could have argued his 

interpretation of the statutes before the revocation hearing. Rogers could have also 

filed a proper 11.07 § 2 or 11.08 and argued before the trial court tr1e same issues 

that Morrison lodges in the remainder of this Writ of Habeas Corpus giving reasonable 

probability that the results would have turned out differently!as a better result for 

Morrison,and his issues would have been preserved on record for futher appellate or 

collateral review. That shows Morrison·was prejudiced by counsel's ineffective 

assistance regarding the trial court overruling his motion for continuance and Writ of 

Habeas Corpus. 

Rogers , could have also let Morrison know in light of Scott and Jackson supra that 

Morrison's logic was misplaced at that time and to take the seven year offer because 

the court would probably go off those precidents and he would be better off challenging 

those issues in a post conviction 11.07 with a seven year sentence than risking not 

getting any relief and getting up to a 20 year sentence and challenging the issues on 

collateral attack with more than seven years like Morrison does now. If Rogers would 

have informed Morrison about that risk Morrison would have accepted the seven year 

offer, instead Morrison relied on false hope that his rationale would grant him a new 

trial and he would be acquitted, therefore, he rejected the plea and was sentenced to 

sixteen years instead of seven years prison. 

Morrison was also unaware and never counseled by Rogers about how his attempted 

request for relief wouldfail in light of Few v. State 136 s.w.3d 707, 711 (2001); 
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Manuel v. State 994 S.W.2d 658, 661~2 (Tex. Crim. 1997); also Jordan v. State 54 

S.W.3d 783 (Tex. ,_Crim. 2001). Generally a person placed on deferred adjudication 

probation may raise issues relating to the original plea proceeding only in appeal 

taken when it is first imp::>Sed. Such issues may not be raised in an appeal from an 

order revoking probation or adjudicating guilt. There are two exceptions in Manuel, 

"void judgement" and "habeas corpus" exceptions, which was later ovei=ruled by Jordan. 

Morrison initially raised his issues in two pro se lettei=s to the court. The first 

(See ;Exhibtt,.1lC.'~:) requested an appeal, and the other (See Exhrbit :·!:D"-) requested a 

Petition for Discretionary Review. As written these pleadings were not one of the 

exceptions stated in Manuel or Few, that .. allowed an out of time appeal or new trial on 

original proceeding which is 30 days after judgement. (See T.R.A.P rule 21.4, 26.2). 

Jordan would have barred him from filing a Writ of Habeas Corpus at this juncture .. · 

aswell. Morrison was never counseled about these rules which actually barred his chance 

of relief because he raised the issues almost seven years after he was ~laced on 

deferred adjudication probation. If Rogers would have counseled Morcison on the fact 

that he could not get an appeal or new trial on his original guilty plea after 30 days 

of the judgement, Morrison would have accepted the seven year offer and then attempted 

·a post conviction Writ of Habeas Corpus on these issues from prison like he does now, 

except he would have seven years instead of sixteen. (See Jordan at 787 n. 18). 

Morrison's claim of IAC that he asserted in Exhibit "D" is cognizable by a Writ of 

Habeas Corpus, and it was mentioned by Rogers at Morrison's revocation hearing that: 

"[Morrison] sent a letter to [the court) that he believes is a Writ of Habeas 
Cor~u~.? (See RR3 p. 5). 

Rogers also stated that he had seen the letter. (See RR 3 p. 9). According co Carrol v. 

State 119 S.W.3d 838, 840 (2003), and T.R.A.P. Rule 73.1, that lettercould not be 

construed as a Writ of Habeas corpus which would grant Morrison relief because it was 

not written on the prescribed form. Rogers did inform.Morrison that he should have 

filed the pleadings as a Writ of Habeas Corpus, but he never counseled Morrison about 

this law. If Rogers would have informed Morrison about rule 73.l, Carrol, or Jordan, 

Morrison would have been alerted to the fact that he was filing his only available means 

of relief on the wrong form. Morrison would have then filed the Writ of Habeas Cor~us 

under 11.07 § 2 or 11.08, on the proper form. Had Morrison used the proper form, the 

court would :have possibly given him the relief he requested, or alerted him about the 

precident from Scott, ·.Jackson, or Jordan in which he Vlould have then taken the offer;. 

ot1~~ven years and challengetj his argument like he does now. 

Because Rogers failed to effectively counsel Morrison on these matters, Morrison 

was left ignorant of the applicable laws that affected his decision to reject the ~lea 

offer in hopes of getting relief with a new jury trial. The impact of the aforementioned 
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cases and rules that were not disclosed to Morrison were certainly relevant to an 

informed and conscious choice regarding Morrison's right to accept a state's plea offer. 

v. 
Granted, there is no right, or requirement that a defendant be appointed counsel for, 

post conviction writs, but Morrison was not convicted yet, and since Rogers testified 

on record that he wasn't assigned to do any kind of.pre or post conviction writ. (See 

RR 3 pp. 6, 9), this shows Morrison was not given assistance of counsel in all critical 

stages of the criminal proceedings, or wherever his substantial rights may be affected. 

See Childress at 1227; also Texas Code of Criminal Procedure ( "T.C.C.P.") Art. 1.05 (d) 

(2)·, (3). Morrison requested a new attorney to replace his original attorney Tom Morgan, 

in the same letter that asserted :his habeas corpus issue. (See E~hibit .. "D"). Therefore, 

it should be inferred that the issues in that same pleading which requested new counsel 

should have also been in Rogers' scope of counsel since Rogers was appointed to replace 

Morgan via the same plHaoin9 that contained thl:! habeas corpus issues. ur the court 

should ha.Ve ap!_Jointed Morrison counsel for that issue as well, and aurely" should not 

have oven:-uled Moi:-rison' s continuance because he filed pro se pleadings while having 

counsel. Since Mo.:rison asserted his interpretation of tl1e law in a pleading thac. 

r:equested him to withdraw his guilty plea o.na be afiorded a new JL<ry tLial, based off 

of an involuntary plea seven years earlieL", a.nd it was under the same cause number aa 

the revocation of p~obation, and the pleadings affected his decision to reject a plea 

offer that was dit:ectly correlated with the r:evocation oi probatiori, Roget·s .should have 

counseled Morrison on the relevant laws that affected Morrison's case, despit8 his 

scope of appointment. 

Morrisori has cleat·ly shown thdt he was denied the: effective assistance of counst!l 

that is guarantel:!d by the Sixth Amendment of the United States Constitution and Article 

l § 10 of c.he 'l'exas Consl:i tut ion, and because Rogers: counsel fell below dn objective 

standard of reasonableness, Mor-rison suffered clear: pr-ejudice and harm. Because of. 

Rogers' ineffective assistance of counsel, Morrison believed he would receive a new 

tr·ial and be acquitted, based on dn inL!or-rect legal theory, and improper- pleadings, so 

he rejected a seven year plea offer for a probaticm revocation and was sent.enced to a 

16 year prison sentence instead at seven years. 

VI. 

Morrison's· rAC claim is also in the scope ot an actual or. C•Jnstructi.ve denial of 

assistance of counsel since it can be established by the record t.hat counsel was not 

merely incompetent, but inert in regar:ds to Morrison's pleadlngs for relief, and his 
mistaken t:ationale, leaving him ignorant about the laws affecting his decision to 
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accept the plea agreement. 

''If proven, Actual or c;_onstructive denidl of assistance of counsel, altogether is 
legally presumed to result in prejudice." See Strickland at 2067: al:>o Childress 
at 1228: "The Supreme Court has dispensed with the Strickland pr~judicc inquir}' in 
ca::ses of actual or constructive denial of counsel." and they further ext)lained: 
"That a c.:on1:1cructive denial of counsel occurs when the defendant is det;>rived of 
the guiding hand of counsel." Also see Powell v. Alabama 53 s.ct 55 (1932j. 

In U.S. v. Taylor 933 F.2d 307 (5th cir. 1991) They held that there is a great difference 

between having bad lawyering and having no lawyer, if the lawyering is merely ineffective 

then the decision to grant relief turns into a degree of incompetence and prejudice to 

the defendant. If the defendant has no lawyer, prejudice is legally presumed in ever}' 

case and the defendant is entitled to relief in ever}' case. 

Because the trial court did not appoint counsel to assist Morrison with his . - . ,,;.. 

'" ... • ... ·~ '•'·' I 

pre-conviction habeas corpus issue {shown by Rogers saying he was not "Assigned" to hell? 

Mordson with, or to do any kind of 11.07 writ. iSee RR 3 pp. 6,9), and the court over

ruled Morrison's continuance which barred him from being able to assert his habeas corpus 

issues, ("Because lMorrison] has counsel. And when you have counsel, then counsel files 

any motions that [Morrison] seels] necessary." See RR 3 p. 9). And because Rogers told 

Morrison the Writ of Habeas Corpus was out of his scope of appointment and would not help 

him file it correctly, or properly counsel him about it, was an actual denial of 

assistance of counsel, and was a state created impediment that barred Morrison from 

exercising his right to file a Writ of Habeas Corpus, which was a critical stage of the 

criminal proceeding where Morrison'ssubstancialrights were affected.causing him not to 

get the continuance he requested so he could assert his habeas issues, resulting in him 

being sentenced to 16 years instead of!at most,seven years had he been given effective 

counsel. 

Rogers' failure to advise Morrison about his rationale and improper filing of the 

pleadings was a constructive denial of counsel, since Morrison was "deprived of the 

guiding hand of counsel" through such an important decision tnat affected a substantial 

right in ti·1e criminal proceeding. Even though Morrison .. has already proven prejudice, 

he askes the Honorable Court of Criminal Appeals to consider his IAC claim to be an 

actual or constructive denial of assistance of counsel, and correct his sentence to 

seven years imprisonment. 

AND REXJ{JESTED RELIEF FOR GROUND ONE 

Morrison has satisfied the Strickland two-part test in proving deficient performance 

and prejudice, and has satisfied the other requirements now required to be tested in 

light of Lafler v. Cooper at 1385, and he has shown strong evidence to support an actual 

and constnuctive denial of assistance of counsel which demands automatic relief. 
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Regarding counsel's deficient performance, whatevei::· Rogers' reasonings for no~ 

counseling Morrison were, Morrison was denied effective assistance of counsel on the 

fa<.: ts concerning his plea agreement, and it affected his right to accept the plea offet·. 

Roget:"s' failure to counsel cannot:. be q::mst:r.ued as a tdal strategy- because there is no 

sound trial st'rat~gy .in allowing a defendant to go head ffrst into a buzz saw, by going 

into a revocation hearing knowing the defendant was guilty of the probation violations, 

and would without a doubt be sentenced to more time than. the plea offer .{'S£'€.~~sifj~p}i) 
"Regardless for r.he reasons for failure to infoc:m, an uninformed accused cannot be 
deemed to have made an informed election." Gallegos .v.;_ State ·756 S.W.2d 45; 48 (1988). 

As to the pre]udice, Morrison has shown that but for counsel's deficient performance 

there is reasonable probaoility that Morrison, the State, and the Court would have 

accepted the offer of seven years that was presented. rn addition, as a result of not 

accepting the plea, Morrison received a sentence ovel:'." twice as severe than what he 

would have received under the plea agreement, therefore, the standards of IAC under 

Strickland and Lafler have been satisfied. 

As to the ac·:ual and constructive denial of assistance of counsel, Morrison did not 

have counsel at every critical stage or proceeding that affected his substatial rights. 

Morrison has shown by Rogers' admission in the record that he was not afforded counsel 

during the plea bargaining process because Rogers failed to i:)roperly:·.cour:isel Mol'.'.rison 

about a i;>ro se Writ of Habeas Corpus/pleading Morrison sent to the court, which was the 

whole reason Marrison rejected the plea offer. (See RR 3 p. 9, ; Ex'hibit;;s11\.~D"'~~i:;~:;:!'J::t~~.'IJ•'.~M;!,;;. 

~~}t·)~:::As a t:'eme~y.:t..o the constitutional violation, Morrison respectfully requests that 

'!'he Court of Criminal Appeals vacate and remand his case. back to the trial court tor 

resentencing, and order state to reoffer tne origi!tal seven year ~lea.agreement, or if 

this honorable court sees fit to act sua sponte and reverse sentence of 16 years and 

change to seven years, that would be fine also in regards to this ground. Or oecause 

·the ambiguity of the construction of 22.0il, and how Morrison's interpretation of the 

ambiguous statute caused him to suffer a longer sentence than he would have received 

if the statute explicitl"{ dispensed with the CMS regarding •;of a child", Morrison asks 

the court to invoke the rule of lenity in his favor and reverse sentence of 16 years 

and change to seven years, or reverse sentence and grant an acquittal. 

Morrison also requests an evidentiary hearing so in light of ali circumstances, the 

identified acts and omissions of counsel that are our.side the record will come into 

light for preservation of r.he recot:"d. 
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ARGUMENT FOR GROUND TWO 

Texas courts have violated the Seperation of Powers Doctdne of the 'l'exas and United 

States Constitutions by suspending or giving no effect to the following statutes that 

were promulgated by the legislators in regards to the mens rea and CMS prescribed in 

22.0ll(a)(2)(A): 

(1) Texas Penal Code sections 2.01, 6.02, and 8.02. 

(2) Texas Government Code § § 312.002, 311.002, 311.011, 311.021, 311.022. 

Morrison wishes to assert these seperation of powers violations as an as-applied 

challenge to nis particular situation, as well as the violations being unconstitutional 

on their face, a facial challenge, because of the unlawful way law~ have been suspended 

or disregarded by the Texas courts regarding 22.0li's plain language i~ conjunction 

with the above mentioned statutes. 

on September 1, 1983 •rexas Penal Code 22.0ll went into effect enacted upon by the 

68th legislature. 22.011 was renumerated as a reenactment of several rape statutes 

co~sisting of V.T.C.A Penal Code§§ 21.02, 21.04, 21.09, and 21.10. Specifically 

22.011 (a)(2)(A) was the reenactment of 21.09 (rape of a child). 

22.011 (a)(2)(A) reads: 

"a)· A person commits an offense if the person: 

2) Intentionally or Knowingly: 

A) Causes the penetratio1i of the sexual organ of a child by any means." 

21.09 read: 

"a) A person commits an offense if he has sexual intercourse with a femaie not 

his wife and she is younger.than 17 years." 

22. 011 supersedes 21. 09 making 21. 09 obsolete and no longer controlling. The legislature 

expressly prescribed a CMS into the 1983 statute, 22.011 that the previous statute, 

21,09 did n~t contain, and in 1983 the legislature did not dispense with any mental 

element including the intentionally or knowingly elements modifying "of a child", 

pursuant to 6.02(b), yet the Court of Appeals in Byrne v. State 358 S.W.3d 745 (2011); 

Scott v. State 36 S.W.3d 240 (2001): Hicks v. State 15 S.W.3d 626 {2000); and Jackson v. 

State 889 S.W.2d 615 (1994) •have continually relied on cases like Vasquez v. State 622 

S.W.2d 864 (Tex Crim. 1981) which was predicated tram 21.09, or other pre-1983 opinions 

like Morissette v. U.S. 72 S.Ct 240, 251 n. 8 (1952); Clark v. State 558 S.W.2d 887 

(Tex Crim. 1977); Green v. State 571 S.W.2d 13 (1978) in order to negate the prescribed 

CMS in 22.011 in regards to it moditying "of a child". See Byrne at 749: 

"In Vasguez v. State the Court of Criminai Appeals determined that strict liability 

imposed for statutory rape under the now repealed section 21.09 of the Texas Penal 
Code was constitutional. Vasguez at 865." 
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The Byrne Court then compared 21.09 with 22.011 then said: 

"The [Vasquez] court noted approvingly that section 21.09 did not require the 
state to show that appellate knew the victim's age. Id. The court also highlighted 
the legislature's intent that 21.09 dent the affirmative defense of mistake of 
tact concerning the victim's age." 
-- . . ., . ~- .. . - ., . . . see Jackson supra at 6ri: 
" ..• 22.0ll(a)(2)(A) [does] not require the state to show tnat appellate knew the 
victim was younger than 17 years of age. The state has long denied the defense of 
ignorance or mistake in relation to sexual offense involving children." (Citing 
Vasquez). 

Scott supra at 242 relies partly on Morissette supca to affirm Scott's conviction which 

the dictum footnote they :cely 011 was written in 19!:>2, where back then they dicl not 

expressly include a CMS/mens rea into the statute like they have done in the 1983 to 

current statutory rape statute. 

Hicks supra at 631 relies on Johnson 967 :S.W..2d. 848 supra to overrule Hicks' mistake 

of age argument: 

"Johnson clearly reestablishes the long standing rule in Texas that the state is 
''·· not required to show that the defendant· knew the victim to be under 17 in sexual 

assault cases." 

In Johnson at 849 the Court of Criminal Appeals affirmed Johnson's indecency with a 

child conviction by quoting Vasquez: 

'"[I]t foilows that to require the state to allege and prove the appellate knew 
the p;:osecutr:ix .to have been under the age of 17 would establish ignorance oc 
mistake as a defense in contravention of clear legislative intent.' Vasquez at 866. 
Had the legislature intended to make a provision regarding the knowledge of the 
victim's age it would have expressly included the requirement within 21,11. Absent 
of such language proves otherwise." 

According to the plain language of 22.011, (Read without any outside influence) the 

legislature did expressly include a knowledge requirement into the heading of 22.011, 

and the colon following the phrase intentionally or knowingly":" means that what follows 

the colon is an elaboration, summation, implication, ect. of what precedes the colon. 

See Webster's Encyclopedic Unabridged Dictionary of the English Language. 2001 New deluxe 

edition. Therefore, the intentionally or knowingly CMS according to the plain language 

of the statute modifies everything that follows the colon, including "of a child". So 

according to the majority opinion in Johnson, since.toe legislature did expressly .. 

include a knowledge requirement in 22.011, then the/ must have intended to make the 

knowledge requirement modify "of a child", especially since the/ never dispensed with 

any mental element pursuant to 6.02(b}, and any opinion by the Court.,of.Appeals to the 

contrary violates the Seperation of Powers Doctrine, and is clearly in contradiction 

to the previously quoted excerpt from the Court of Criminal Ap!J9als in Johnson. 
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n. 

Since 22.011 was enacted in 1983 all cases involving mistake or ignorance of age 

have been affirmed in the appe'lQ.ate courts and can be traced ba9k to tne justifications 

used in Vasquez, which should no longer control since 22.011 expressly prescribes the 

requirement of a CMS without dispensing with any mental element, which Vasquez could 

not firmly rely on. The 1983 to current version of the statutory rape provision should 

wipe out Vasquez and all its progeny. Compare to Sanders v. State l S.W.3d 885, 887 

(1999) (Where the court held the new 1998 version of rule 606(b) wipes out Buentello v. 
State 826 S.W.2d 610 (Tex Crim. 1992), and all of its progeny.) 

m. 
Regarding 22.011, tne courts have never simply considered just the plain language of 

the statute without first going to extratextual factors such as legislative history 

referring to cases like Vasquez, Morissette, etc. 

''.If the plain language of a statute would lead to absurd results, or if the 
language is not plain but rather ambiguous, then and only then, out of absolute 
necessity is it constitutionaily permissible tor a court to consider in arriving 
at a sensible interpretation, such ';.·c extratextual factors as executive or 
administrative interpretations of the statute, or legislative history." See 
~·Botkin v. State 818 S.W.2d 782, 785-86 (Tex Crim. 1991). 

The language of 22.011 is plain, unambiguous, and does not lead to absurd results, 

therefore, it according to Boykin is unconstitutional for the courts to rely on 

legislative history prior to 1983 to negate the ~rescribed CMS in 22.011 without first 

analysing the plain language of the statute and giving effect to its meaning 0Jrsuant 

to Texas Government Code§ 312.002 (Meaning of words), and§ 311.021 (Intention in 

enactment of statutes). Boykin also gives the courts a guideline to follow in statutory 

interpretation, which it has not been followed by any Court of Appeals in regards to 

correctly interpreting 22.011. It has also never been analyzed by the Court of Criminal 

Appeals as to how far the purview of the prescribed CMS in 22.011 (a)(2) waa meant to 

reach. 

~orrison asks this court to use the guidelines stated in Boykin at 785 to interpret 

this reach by focussing its attention on the literal text of the statute, and to 

discern a fair and objective meaning of the text at the time of the enactment and at 

no point prior to the enactment, because like the Honorable Judge Campbell suggested: 

"There really is no other certain method for determining the collective legislative 
intent or purpose at some point in the past even assuming a single intent or .. 
piJrpose was dominate at the time of enactment." id. 

For example, that single purpose being statutory rape being considered a strict 

liability crime at its reenactment. If it is found that the literal application of the 

plain language is not unclear or would lead to absurd results, then do not go betond 
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the text of the statute in interpreting it, and applf the prescribed CMS to the entire 

statute including the complete verb's object "of a child", like the common usage of the 
ffl.VIM€~ 

;l;lnglisn,,;and syntax suggest. Compare to Flores-Figuer:-oa v. U.S. 173 L.Ed.2d . .853 (2009), 

where the Supreme Court of the United States held that a similarily consti:::octed;.-stat:ur;e, 

based on the plain language of the statute modified the entire statute; 

"As a matter at ordinary English grarnmer the CMS prescribed in 18 use § 1028(A)(a) 
(1) is naturally read as applying to all the subsequently listed elements of the 
crime, [including the last three words of the statute "of another person"], 
Where a transitive verb has an object listeners in most contexts .. assume that an 
adverb such as knowingly that modifies the verb tells the listener how the subject 
performed the entire action including the object. The government does not provide 
a single example of a sentence that when used in typical fashion, would lead the 
hearer to a contrary understanding, and the courts, ordinarily interpret criminal 

statutes consistantly with the ordinary English usage." Flores-fiyueroa at 855; Also see 
Lipa.rota v. U.S. 105 S.Ct 2084, 2087-88.(1985); Compare to u.s .. v. X-Citement Video 
115 S.Ct.464, 467 (1994). 

Looking only at the construction of the statute in 22.011 like done here, the flores

Figueroa logic should apply with equal force to 22.0ll's statutory language. The 

question in Flores-Figueroa concerning what the CMS modifies in 18 USC 1028 is identical 

to Morrison's question concerning 22.. 011 's CMS, and theyas!:'lollla(:be~-.answei:ed,:the:"<same, 

regardless whether some extratextual factors in the past have concluded that: 

"[In statutory rape cases the actors] personally contronted the underage vicc.im and 
could have learned her true age, therefore X-Chcement Video is distinyushable." 
As stated in Scott at 242; and Fleming v. State 376 S.W.3d 854, 860 (2012), 

to disre~ard the Suprem~ Court's holding that the CMS in a statute that criminalizes 

the knowing transportation, shipping, receiving,or distribution of child pornography 

was t:o modify the phrase, "the use of a minor", which the Su!:)reme Court determined much 

like they did in Flores-Figueroa by the plain language and common usage of the words in 

the statute. Therefore, the Court of Appeals' decision to side-step the main issue of 

statutory construction used in X-Citement Video, and rely on the gratis dictum, 

extratextual factor stated in footnote 2 at 469 to overrule Scott and flerning's similar 

argument was err. Morrison will argue this in more detail later at pages 43-48 this 

ground. 

Flores-Figueroa's question is: 

"Does the statute require the government to show that flares-Figueroa knew that 
the "means of identification" he unlawfully ... used in fact belonged to another 
person?" At 856. 

The Supreme Court:';s answer: 

"We conclude that it does." Id. 

Morrison's question is: 

"Does the statute, 22.011, require the state to show that Morrison knew that the 
sexual organ he penetrated in fact belonged to a child? Or does the statute require 
the state to show that Morrison had the intent to penetrate the sexual organ that 
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was one of a child's?" 

Based on the Supreme Court's decision, and only by reading the plain language of 

22.011, without going to extratextual factors (I.E. old statutory cape case law ~cior 

to the enactment of 22.011, like Vasquez, Morissette n. 8, or any recent cases that are 

predicated from those like Fleming, Scott, Johnson, X-Citement Video n.2, ect.), the 

answer should be the same. 

'fhe plain language of 22 .011 suggests like in Floc:-es-Eigueroa that the CM.3 modifies 

the transitive verb's object or- last three words in the sentence, "of another person" 

in Flores-Figueroa, and "of a child" in the instant case. Since the statutes are both 

written syntactically alike, the purview of the CMS must then have the same reach, and 

any contrary decision that is justified by the special context. :of the statute, "that a 

child was involved", or legislative history that was made prior to.the enactment of 

22.011, or any other factor- except by the plain language of the statute is .. , ... 

unconstitutional and violates both the Seperation of Powers Doctrine, and the Equal 

Protection of the Laws which will be argued in ground five. 

It might be argued that 22.0ll contains a special contextual factor (that a child 

was involved) and that alone can contradict the logic of the pcoper statutory 

construction and interpretation of 22.011 as compared to the majoritf decision in 

Flores-Figueroa. See Justice Alito's opinion at 864 where he said: 

"18 use 2423(a) makes it unlawful to knowingly transport an individual who has not 
attained the age o~ 18 years in interstate oc foriegn commerce ... with incent that 
the individual engage in prostitution, or in any sexual activity for which a person 
can be charged with a criminal offense. The Court of Appeals have uniformi/ held 
that a defendant need not know the victim's age to be guilty of the crime under 
this statute." 

That very well may be true in regards to 18 USC 2423(a), or even the federal. 

s~atutory rape statute 18 use§ 2243 because§ 2423(f)(2) through its counter~rt 18 

USC l59l(c), as does 2243(d) both dispense with the knowledge requirement regarding the 

age of the complaintant, which 22.011 never does. Justice Alita, however, failed to 

include the fact that 2243(g) includes a mistake of a:ie.defense, as does the federal 

version of statutory rape in 18 use §·2243 in §(c)(l). And the prescribed intent elemenc 

in 2423(a) modifies "any sexual activity for which the person can be charged", indicating 

the defendant must have intent of not only the minor engaging in prostitution, but also 

that the sexual activity was a crime like an innocent sexual act involved a minor. Also 

trafficking persons, and prostitution are crimes regardless if the victim was a child 

or not. See Staples v. U.S. 114 S.Ct 1793, 1799 (1994): 

"Our anal}"sis in Freed likening the act to the public welfare statute in Balint 
rested entirely on the assumption that the defendant knew that he was dealing with 
hand grenades- that is, that he knew he possessed a particular dangerous type of 
weapon, one within the statutory definition of a "firearm", possession which was 
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not entirely innocent in and of itself." 

Also comr?re to Zubia v. State 998 S.W.2d 226, 229 n.5 (Tex Crim. 1999) (Meyers' 

dissent); X-Citement Video at 469 n.3 (Discussing the difference between ... 1 ••• 

','Jurisdictional facts" that enhance an offense otherwise co11U11ited with an evil intent 

and . '.'elemental facts" that seperate legai innocence from wrongful conduct.) J:'lus, 

tne Texas Penal Codes' equivalent to those crimes, section 20A.02 (Trafficking a person) 

and section 43.05 {compelling prostitution; also clearly dispense with the mental . ~.:. 

element regarding.age; giving rise to the fact that if the Texas legislators intended 

that 22.0ll's CMS did not modify "of a child", they would have plainly dispensed with 

the intent or knowingly requirement regarding age like they did in those crimes, and 

they surely would have never added ar·CMS in the heading like they did without dispensing 

with any mental element to add confusion, vagueness, and constitutional doubt to the 

statute. Therefore, Justice Alito's argument regarding §~2423 is distinguishable from 

the plain language of 22.011. 

IV. 

The only thing in 22.011 that makes it criminal is that the sexual organ that was 

penetrated was one of a child's, which should support that that is the element of the 

crime that should be modified by the required CMS. See Staples supra at 1799 {Whe~e~ 

the Supreme Court held that the presumption in favor of a mens rea requirement should 

apply to each of the statutory elements that criminalize otherwise innocent conduct.); 

Also see x-Citement Video at 468-469, and Liparota supra at 2084 for two other Supreme 

court cases that held this requirement. Lipa.rota at 2084: 

"We note that '[C]ertainly far more than the simple omission of the appropriate 
phrase from the statutory definition is necessary to Justify dispensing with an 
intent requirement.' And that criminal offenses requir.itmg. no mens rea have a 
'gen~rally disfavored status'. Similarly, in this case, the failure in Congress 
explicitly and unambiguously to indicate whether mens rea is required does not 
signal a departure.from this background assumption of our criminal law. This 
construction is particularly appropriate where, as here, to interpret the statute 
otherwise would be to criminalize a bt"oad range of apparently innocent conduct." 

Legislators in 22.011 did explicitly indicate a mens rea requirement, granted they 

did not explicitly indicate whether the mens rea requirement applies to only the act 

of causing the penetration of the sexual organ~ or that it applies to whether the actor 

knew the sexual organ was a child's. To interpret it as only applying to the act would 

be ct"iminalizing a broad range of innoc~nt conduct, especially in cases inv·.'.)lving 

precocious 14 to 16 year old teenagers who a lot of timesLlook and act older than their 

true age. 

Staples is another Supreme Court decision that Morrison uses to support his position 

about how the statutory construction of 22.011 supports the legislative intent that the 
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CMS/mens rea should· modify "of a child". Both the~~nstant case and Staples are very 

similar in the way that the laws governing the offense that was challenged, regulate 

a constitutionally protected act, and the government and the courts have said that the 

mens rea does not modify the facts that make the act illegal. In Staples it was the 

fundamental right to own or possess a firearm. In Morrison, it is the natural right to 

copuiate and freedom of intim.ate asso~iation. Morrison concedes that both acts being 

constitutionally protected, for good reason, still have their limits. See Baker v. Wade 

553 F.Supp 1121 (1982): 

"State has, for constitutional purposes, a compelling interest in regulating some 
types:of sexual conduct, e.g. rape, indecent acts in public, sex offenses involving 
minors, etc."; Also see Staples at 1795: "The National Firearm Act 26 use§§ 5801-
5872 impose strict regulation requil:'ements on statutorily defined firearms." 

Therefore, like in Staples the· mens rea should b~:cont:ingent upon the restrictions of the 

constitutionally protected act, as in all crimes that regulate a constitutionally 

protected act. Also compare to State v. Howard 172 S.W.3d 190, 198-99 (2005). 

Staples was in possession of a firearm which he thought by its appearance (a semi

automatic rifle) that it was legal to own without it being required to be registel:'ed 

pursuant to 26_ USC§ 586l(d). Similarly, Morriso~ was under the impression and thought 

the female he copulated with, who looked, acted, and told him she was 21 years was,,•.r. 

(an.adult), and was legally able to consent to sex. In both situations the intentional 

acts are protected by the constitution.· .,The statute cdrninalizing the possession of a 

"firearm" (machine gun) without being registel:'ed did not contain a mens rea requirement 

that specifically said Staples had to know the fil:'earm he possessed was in fact a 

m~chine gun. The Supreme Court, nevertheless, held that to obtain a conviction tne 

government should have been required to prove beyond a reasonable doubt that Staples 

knew his rifle had the characteristics that brought it within the statutory definition 

of a machine gun. See Staples at 1804. They based their logic on three factors that 

parallel with 22.011 and Morrison asserts that if this same logic would be used in his 

case, it would garner him the same relief as Staples, that being tne state should have 

been required to prove beyond a reasonable doubt that Morrison knew his consentual sex 

partner had the characteristics that brought her within the statutory definition of her 

be'ing a child, (a person under the age of 17). These factors al:'e: 

(1) Because some indication of congressional intent, express or implied, is required to 

'.'\·.:·:,dispense .wi-th: .mens rea·,: :§ 15861.( d) l S::silence::on the;:element:;Of·,.knowledge:1required .· .. 

for a conviction does not suggest that congress intended to dispense with a 

conventual mens rea requirement, which would require that the defendant know the 

facts making his conduct illegal. Id. at 1796-97. 

Both statutes 586l(d) and 22.011 do not dispense with any mens rea, therefol:'e, 22.0ll 
should be decided the same way in this respect. 22.011 should in fact weigh more in 
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favor of requiring a mens rea than 586l(d) because it is not silent as to a mens rea, 

the legislature has explicitly prescribed one into the statute, and because of this 

factor it must modify the facts that make the conduct illegal. 

(2) Neither 586l(d), nor 22.0ll fit in the line of precedent concerning "public welfare" 

or "regulatory" offenses in which the Supreme Court has undet:'stood Congress to 

·impose criminal liablity, through statutes regulating potentially harmful or 

injurous items, without ~eqµi:rii1'!.9an accuseds' knowledge ot the facts that made the 

accused conduct illegal, so long as the accused was aware of dealing with an item 

placing the accused· in responsible relation to a public danger. Id at 1797-1802. 

586l{d), nor 22.011 can be considered public welfare, or regulatory offenses to justify 

criminal liablity without regards to mens rea where a statute is silent and does not 

dispense with a mens rea. 22.011 is not silent as to a mens rea and is a crime against 

a person not the public. 

(3) The potential harsh penalty of up to 10 years imprisonment for a violation of § 

586l{d) and 20 years imprisonment and registering as a sex offender for life for a 

violation of 22.011 confirmed the Supreme Court's reading of the act as not 

involving an intent by Congress or legislature to. eliminate a mens rea requirement. 

Id. at 1802-04. 

Since 22.011 has a more severe penalty than 586l{d), it gives more reason the court 

should determine the CMS in 22.011 modifies the element of the crime that makes it 

criminal, because a sentence over twice as severe as the one in Staples shows the 

legislature must not have intended to dispense with ant mens rea, especially the mens 

rea that is the only element which makes the statute a crime. 

The question discussed in Staples was: 

"Should the government have been required to prove beyond a reasonable doubt that 
Staples knew the weapon he possessed had the characteristics that nro~ght it 
within the statutory definition of a machine gun in order to convict him of ... )'.)._\:Jf; 
5-961 ( d) ·;" 

The Supreme Court held that the government must prove beyond a reasonable doubt that 

Staples knew his rifle was a machine gun to be guilty of 586l(d). Morrison posits a 

similar question: 

"Should the state have been required to prove beyond a reasonable doubt that 
Morrison had intent or knew that the sexual organ he penetrated had the 
characteristics that brought it within the statutory definition of being a child's 
sexual organ in order to convict him of 22.011?" 

Using the same logic relied upon by the Supreme Court in Stapies, the answer should 

be decided the same in Morrison's case as it was decided in Staples: 

"For the forgoing reasons, the judgement. .. is reversed, and the case is remanded 
for further proceedings consistent with this opinion." at 1804. 

Another similarity between 586l(d) and 22.011 is that the legislators in the first 
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half of the 20th century, did not intend to require knowledge of all the facts to be 

guilty of these crimes. See Staples at 1812-13 (Stevens' dissent). (Discussing the 

legislative history of the National Firearms Act and how mens rea did not apply to all 

elements of crimes associated with the Act). Compare to Fleming supra at 861-62; Johnson, 

supra; and Morissette supra n.8. (where they discussed the history of statutort rape 

also being strict liabilicy in the past). Despite the legislative history of 586l(d), 

the Supreme Court justly decided to go against stare decisis and require a mens rea 

element in 586l(d) as previously stated, therefore, the same can. be.done in 22.011, 

especially since the plain language of the statute suggests that a mens rea is required. 

-~'Under the doctrine of stare decisis, [the Court of Criminal Appeals will] . ·.", .. 
generally adhere to past precident because doing so 'promotes judicial effeciency 
and consistancy, fosters reliance on judicial decisions, and contributes to the 
actual and perceived integrity of the judicial process~ But overruling precident 
is acceptable under certain circumstances. Some factors supporting the overruling 
of precident are: 
1) When the original rule is flawed from the outset. 
2) When the reasons underlying the precident have been undercut bf the passage of 

time. 
3) When the rule consistently creates unjust results or plac~s unnecessart burdens 

on the system." Quoted from Jordan v. State 54 S.W.3d 783, 786 {Tex Crim. 2001). 

Morrison will show why these three factors weigh in favor that the strict liability 

nature of statutory rape in the past should be overruled by 22.011, and wht fold.owing 

stare decisis regarding 22.0ll's CMS is unjust and no longer a good idea. 

The original rule of statutory rape being strict liability, according to U.S. v. 
Ransom 942 P.3d 775, 777 n.2.(1991), was codified by the year 12/5 prohibiting carnal 

knowledge of any child under ten years in which case the consent or nonconsent was 

immaterial, as by reasons of her tender years she was incapable of judgement and 

discretion. The protected age of under ten years was then moved up to children under 

twelve years, and the legislators rightlt determined that strict liabilitt was 

appropri~te because: 

"[N.].o credible error of.perception could regard a child under the age of twelve 
as an appropriate object of sexual gratification and that to do so would be nothing 
less than a 'dramatic departure from social norms'" Ransom at 778. 

Since the outset of the original rule of statutory rape's strict liability provision 

protected chiidren under 12 years, and the protected age group described in 22.011 (14-

16) would not have been a crime back then, shows that the original rule of strict 

liability in statutory rape cases is flawed when compared to cases involving 14 to 16 

year old minors that today can be easily mistaken for adults 17 to 21 1ears, while the 

original strict liability aspect involved children who could not possibly be· mistaken 

as adults. Morrison's logic is supported by the United States Congress when they 

implimented a reasonable mistake of age defense into the federal statutory rape 
provision 18 USC 2243 (c) criminalizing sexual acts with minors 12 to J,.S, and chose not 
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to allow a mistake of age defense in 18 USC 2241 which criminalizes engaging in sexual 

acts with children under 12 years. Therefore, the original rule of stricc liablity in 

statutory rape cases involving children under 12 years can not compare the same when 

involving minors from 14 to 16 years, and it is flawed from the outset and the precedent 

that has been used to say 22.011 is strict liability should be overruled and at:-.. least 

allow for a mi.stake of age defense because it involves minors from 14 to 16 years. 

22.011 being perceived as a strict liablility.o:fense,is also flawed from its onset 

because tne court;s decisions, since its enactment in 1983, to deem the statute a strict 

liability offense, despite the CMS and the fact the legislature never dispensed with 

any CMS, gives support to the fact that the stare decisis effect of the strict liability 

~resumption of statutory rape should be overruled by the plain language of 22.011. 

The reasons underlying the precedent for statutory rape being strict liability have 

also been undercut by the passage of time. Like previously mentioned tbe strict 

liability ccime was originallyimposed upon actors who had sex with children under 12 

years. As time want on the age of consent bounced back and forth fron1 13 to 18, and 

varied from stace to state. As the age of consent rose the courts unr.il the iater half 

of the ::!0th century carried along the strict liability aspect concernin.,; k11ow.ledge as <.-:· 

the vi.::tirn's "19e and did not allow mistake of age as a defense. The evolution of 

statutory rat}e then started to allow for mistake of age as a defense, and coday at:least 
2 17.states and the United States allow for a mistake of age defense.L 

"While a child under the age of thirteen requires the protection of sti:-ict 
Ha.pP~J:.i, t~~ !3am~ it> ~9t tr!-!~ of v~<;:q~ ~p~rt~er. t9, s~xteen /8ar::? q{ c,t'Je. ~ve 
recognize the1"iiicreases' ii'iat.Lir'fty' 1and. ihdei,Sen.aahC:E§l.of'•'t:oaai' s' ce.;.na~~rs'·dnd:' wfiile 
we do nothold that knowledge of the victim's age is an element of the offense, we 
do hold that under the facts of this case the defendant should have been al.lowed 
to present his defense of mistake of fact." See Fleming supra ac 861, 4uotin9 
Perez v. State 803 P.2d 249, 250-51 (1990}. 

The opinion in Perez hit the nail on the head and briefly sums up Morrison 1s 

argument why stare decisis concerning the strict liability aSJ?eCt of statutory rape 

involving minors from 14 to 16 years should be overruled, and :n. Oll should be . ._ 

interpreted literally like it is written and the CMS modify the whole st?tute including 

"of a child", or at lease allow a mistake of age defense in cases like Morrison's when 

r •• 

2. Alaska, Arizona, Arkansas, Indiana, Kentucky,_ Maine, Missouri, Montana,New York, 
Pennsylvania, Washington, West Virginia, Wyoming. See http://en.wikipedia.or9/ 
wiki/Age ~·of consent. This is not an ali inclusive list because this source stated 
in a disclaimer that they answered in the negative if they did not know if a state 
did or did not allow for mistake of age. This is accurate because there are at least 
four other states that do allow for mistake of age that were not on the Wikipedia 
list. - New Mexico, and Utah. See Johnson v. State 967 S.W.2d 848, 850 n.L 
Also Illinois See. 720 Ill. Comp. Stat. Ann,§§ 5/12-lS(b), (c), 5/12-16(d). 
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the reasons underlying the precedent from the early 1900s to 1960s have been undercut 

by the passage of time. 

Continuing to imµrison youn=;j men who mistakenly but. reo.sonaoly oeiieved their 

consentual sex partner was above the age of consent serves.:no crimino~ogicah purpose,

creates unjust results, and places unnecessary burdens on the system because the 

defendant: 

"evidences no abnormalty, no willingness to take advantage of immaturity, no 
propensity to the corruption of minors." See Fleming at 861, quoting the Model 
Penal Code § 213.6, cmt 2 at 415. 

The extra amount of resources devoted to prosecute these crimes, police the sex 

offender registry, or the expense it costs to incarcerate a person for 2 to 20 years 

for this unintentional crime puts an unwarranted burden on the system, not to mention 

it destroys the defendant and his family. The results of a possible conviction and 

stigma associated with such a crime is unjust to these kind of offenders. More and more 

states, .as well as .the u.s government have come to this conclusion, therefore, those 

three factors show that 22.011 should no longer be strict liability and the;former 

precedent should be overruled. 

So in light of the Supreme Court's holdings in Staples, Flores-cigueroa, and Liparota 

along with the Court of Criminal Appeals' holdings in Boykin, the legislative intent in 

22.0ll should be interpreted by the plain language of the statute, and that being that the 

required mens rea element should be proved in 22.011 regarding Morrison's reasonable 

belief that the sexual organ he P<=netrated belonged to a child, and by the courts 

ignoring all the factors that support 22.011 having a mens rea by rely'ing on a few 

extratextual factors that suggested in a distant past that statutory rape is strict 

liability violates the Seperation of Powers Doctrine as well as the Equal Protection of 

Laws. See ground five. 

v. 
The Honorable Justice Scalia said it best in his concurring opinion in Flores- . f! 

figueroa at 173 L.Ed •. 2d 863: 

"I likewise cannot join the court's discussion of the (as usual, inconclusive) 
legislative history, relying on the statement of a single member of congress or an 
unvoted-upon (and for all we know unread) committee report to expand a statute 
beyond the limits its text suggests is always a dubious enterprise. And consulting 
those incunabula with an eye to making criminal what the text would otherwise 
permit is even more suspect. See u.s. v. R.L.C. 112 s.ct 1329 (1992) (Scalia . 
concurring in part concurring in judgement.). Indeed it is not unlike the practice 
of Caligula, who reportedly 'Wrote his laws in a very small character, and hung 
them upon high pillars, the more effectually to ensnare people.' (citation omitted) 
The text is clear and I would reverse the judgement of the Court of Appeals on 
that ground alone." 
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In 22.011 the statute's text is clear and the courts should not look at the 

"incunabula" of statutory rape, or any other extratextual factor to negate the CMS that 

was prescribed in the current statutory rape provision (22.011), nor should they make 

exceptions to other penal codes like 6.02, 8.02, or 2.01, e~pecially since the early 

stages of the strict liability statutory rape laws that they corrmonly refer, were 

indicative of victims younger than 12 years. For example, Judge Barnard in Byrne supra 

opined on several issues that Morrison lodges, and she erred in her opinion to the point 

of being skewed and biased by abscribing to the words and phrases in 22.011 a distorted 

meaning and definition that is substantially at variance with that abscribed by the 

legislature or by citizens of average intelligence and common sense, and by far. reaching 

through a convoluted maze of extratextual factors, without ever giving effect to the 

plain language of the statute, not only in 22.011, but also in 6.02 and 8.02. 

"Appellate judges cannot ignore or misconstrue statutory language on the basis that 
in a particular case they as individuals might disagree with the outcome dictated 
by the policy choices made and embodied in legislation." See In Re Dept. of Family 

:·,:;1,. Services 273 S.W.3d 637 (2009). 

In the Byrne:·.,court' s analysi.~ of 22. 011 the court said at 747: 

"To sustain a conviction under the (22.011) statute the state must !?rove beyond a 
reasonable doubt that the defendant 1 intentionally or knowingly cause[d] the 
penetration of the anus or sexual organ of a child by any means~! Tx. Penal Code 
ann. § 22.0ll(a)(.2) (A). A "child" under this section is defined as any pernon 
younger than 17 years of age. Id. at§ 22.0ll (c)(l)." 

Tnat statement by itself_is in fact correct. As a matter of ordinary English grammer 

it seems natural to read the statute.'s words "intentionally" or "knowingly" as applying 

to all the subsequently listed elements of the crime. 

The Byrne court, the state, nor can any other court easily claim that the words 

"intentionally" or "knowingly" apply to only the statutes first nine words, "cause the 

penetration of the anus or sexual organ", then skip the next thr:ee words, "of a child", 

and again pick up to modify the last three words, "by any means".(Compare to E'lores

figueroa at 857.), but they do. Judge Barnard's subjective analysis continued at 747: 

"The statute does not require the state to prove a CMS 1Jith regard to the victim's 
age, and does not provide for the related affirmative defense of mistake of fact." 

That sentence in that paragrapgh is err and violates the Seperation of Powers ....... , . 

Doctrine of the Texas Constitution as well as the U.S. Constitution. No where in the 

statute of 22.011, nor any other statute voted upon by our lawmakers has it said those 

things. The Byrne court added that into the statute without constitutional authority. 

Several other courts have done the same thing since the CMS was prescribed in 22.011. 

See Jackson supra at 617: 

"These statutes do not require the state to show that appellate knew the victim 
was younger than seventeen years of age. The state has long deniedithe defense of 
ignorance or mistake in relation to sexual offenses involving children,(Vasquez at 
865), thus the trial court properly refused to submit an instruction of mistake 
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of fact in this case." 

Also see Johnson at 849, which it may be correct in cases that have no explicit CMS 

like 21.09 (Vasquez )<lDr 21.11 here ..• 

"This court has pt:"eviously held that in cases involving the sexual assault of a 
child, such as rape of a child (21.09) or indecency with a child (21.11), the state 
is not required to show that the appellant knew the y.i:ct.imiJto,.bec.younger:)t:han ... J~:Z·.~;: 
yeat:"s of age. In fact this court held in Vasquez ..• that it follows that to require 
the state to allege and prove the appellate knew the prosecutrix to have been under 
the age of 17 would establish ignorance or mistake as a defense in con tr.a ven tion _,Q"f 
clear legislative intent." (Emphasis added} . 

... but applying this to 22.0ll is err as done in Hicks 15 SW~ 626 supra at 631 relying 

on Johnson to say: 

"The state is not required to show that the victim to be under the age of seventeen 
in sexual assault cases." 

Also see Scott at 242: 

"The majol'."ity rule in the United States is that the defendant.'.s knowledge of the 
victim's age is not an essential element of statutory rape and this exclusion does 
not violate due process." 

That may be the majority rule in statutes that dispense with knowledge of age as an 

element or that do not contain an explicit CMS like 22.011 does. The courts cannot 

bypass the plain language of the statute and go directly to extratextual factors to 

obtain these kind of results like they have done in these cases regarding 22.011. 

Irt., statutory construction courts begin with the language of the statute and if the 
language is clear it is not for the judiciary to add or subtract from tne statute. 
See Boykin v. State 818S.W.2d 7.82, 785 (Tex. Crim. 1991); Compare to Coit v. State 
808 S.W.2d 473, 475 (Tex -Crim. 1991): also Ex pa.rte Davis 412 S.W.2d 46, 52 (1967). 

These previously stated court decisions, along with the Byrne court's decision to 

suspend section 6.02 by saying: 

"We find no precedent supporting the claim that section 6.02 of the Penal Code 
requires a mens rea component in section 22.0ll(a)(2){A). We therefore, overrule 
Byrne's contention." At 752: Also "We further hold section 6.02 does not mandate a 
mens t:"earequirement in section 22.0ll{a)(2)(A)." Id. 

That is also a Seperation of Powers violation, and a violation of Article l § 28 of 

the Texas Constitution which says: 

"No power of suspending laws in this state shall be exercised except by the 
legislature." 

The court suspending these laws is a clear constitutional violation. Section 6.02(b) 

says: 

"If the definition of an offense does not prescribe a CMS, a CMS is nevertheless 
~~uir:e~ unless the definiti6nn plainly dispenses with any mental element." 
{Efuphasis added). 

..... 

No where in that statute, 22.011, nor in any other statute is there an exception to 

the plain language of section 6.02(b). 22.011 does, however, prescribe a CMS so it~ 
should actually be governed by 6.02(a), which says: 
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"Except as provided in subsection (b), a person does not commit an offense Unless 
he intetionally, knowingly, recklessly, or with criminal negligence engages in 

:;o conduct as the definition of the offense requires." (Emphasis added). 

Since the plain language of 22.011 describes the definition of the conduct as:LTO commit 

an offense a person must intentionally or knowingly penetrate a sexual organ of a child 

by any means, "of a child" is part of the conduct that the definition of the offense 

requires, and no where has the legislature promulgated into the law, since 22.0ll's 

enactment, any exceptions to 6.02(a) regarding 22.0ll's CMS not attatchi·ng to "of a 

child". By the court of Appeals taking it upon themselves to suspend that legislation 

in regards to 22.011, violated Mol7rison~s.:coosti~.utionaL right to-;present-a_defense that 

the legis!Lature,offered' when.,,they. explicitly.pro\lided.,a €MS/mens rea into the statute in 

1983. Because Morrison was not offered the defense the legislature provided, he was 

forced to plead guilty to a crime he was not criminally culpable of commiting and was 

sentenced to 16 years prison. If the Court of Appeals would not ::-have ·"violated the 

Seper-ation of Powers Doctrine and they would have interpreted:the plain language of 

22.011 as the language suggests then Morrison would have been able to use the fact that 

he did not know the minor in his case was not an adult and would have not pled:; guiltt 
1 

then went to trial and been acquitted. 

VI. 

The Byrne court chose to overrule Byrne's contention, like the one Morrison similarly 

lodges, which is that 6.02 requires that a mens rea be proven in 22.011 cases where the 

defendant had a reasonable belief that the child was an adult. They relied on Justice 

Price's concurring opinion in Johnson at 851-854 (stating that section 6.02 will not 

require mens rea where a strict liability criminal statute is silent on the matter if 

the legislature intended otherwise.) 22.011 is not silent on the matter. The legislature 

prescribed a CMS into the statute, in all reality making 22.011 a nonstrict liability 

offense, and requiring a CMS to be proved. Even if it was constitutional for the courts 

to say that the prescribed CMS does not modify "of a child", then 6.02(b) would control, 

and because 22.0ll does not dispense with any mental element, a CMS must;.-...never:rnel~Ssi-~e 

proved to establish criminal culpability. 

In Johnson at 852, Justice Price made his decision based upon 21.ll(a) being silent 

as to a CMS, while 21.ll(a)(2) prescribed a CMS, indicating that the legislature meant 

to dispense with a CMS in 21.ll(a). 22.011 is distinguishable. 22.0ll(a)(l) and§ (a)(2) 

both have the exact same CMS, therefore, theclegislature never intended to dispense with 

any mental element.-

Judge Barnard points to Aguirre v. State 22 S.W.3d 463, 473 (Tex Crim. 1999) fo~ the 

same support to overrule Byrne: 
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"First the court noted that when the legislature requires mens rea in one section 
of a statute but subsequently omits the requirements in another section of the same 
provision it is likely the legislature intended the omission." Byrne at 752. 

It must then be said, if the legislature did include a CMS and mens rea in one section 

of the statute like they did in 22.0ll(A){l), where knowledge of lack of consent by the 

victim must be proved: 

"A sexual assault is without consent if the other person has not consented :md the 
actor knows the other person is unconcious or physically unable to resist~ See 
ca.sey v. State 160 S.W.3d 218 (2005). (Efni,)hasis added). 

Then when an identical CMS is prescribed in the subsequent section as done in 22.0ll(A)(2) 

and there is no intended omission, the.: mens rea must then modify to the same degree: 

To the element that makes the otherwise innocent act criminal. In 22.0ll(a)(l) the 

defendant intentionally or kno"'ingly caused the penetration of the sexual organ of .,_t.,. .. : ..• 

another person ... without their consent, and in 22.0ll{a)(2) the defendant intentio~ly 

or knowingly caused the penetration of the sexual organ of a child •..• which unlike 

§ (a)(l) consent is not a factor and the only criminal element remaining .. is that the 

person was a child from 14 to 16 years and was unable to give. effective consent. 

The definition of "effective consent" regarding children also supports that the 

legislature intended an element of mental:culpability here. See Tex. Penal Code l.07(a) 

(19) (c): 

"Effective consent includes consent by a person legally authorized to ac~ for the 

owner. Consent is not given if: 

c) Given by a person who by reason of youth, mental disease, or defect, or 

intoxication is known by the actor to be unable to make reasonable decisions." 

That definition supports Morrison's argument, granted children from 14 to 16 years 

cannot legally consent to sexual acts, the actor, however, must know the person was 

unable to make a reasonable decision by reasons of their youth. (Emphasis added). 

It must also be said that if the legislature included a mens rea in one section of a 

statute (22.0ll(a)(l)) and the mens rea pertains to the whole section, then when an 

identical CMS/mens rea is prescribed in the subsequent section {22.0ll(a){2)) the mens 

rea should also pertain to the whole section and not awkwardly sk:ip over "of a Child". 

The Byrne court also quoted Aguirre at 475: 

"That certain common law prohibitions such as crimes against children are widely 
known exceptions to the general rule that criminal convictions require proof of 
mens rea." 

Like said before, that exception may have been relied upon in the past, before the 

legislators expressly prescdbed a CMS in 22.0lL but the .Plain language of the 1983 to 

current 22.011 supersedes that exception and can no longer control 22.0ll: 
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Grice lodged the same argument in Grice v. State.u162:-..S;W;:3d 641, 646-47 (2003). 

The 14th Court of Appeals dismissed the argument and affirmed ~rice's conviction because: 

"6.02 has remained virtually unchanged since 1974 'and the Court of Criminal · · .;..,,J.:,. 

Appeals has consistantly upheld strict liability sex crimes not withstanding its 
existance.'" 

That may, •. however, be true, but it does not make it any less unconstitutional for the 

Court of Criminal Appeals, or Court of Appeals to make exceptions to, or to suspend laws 

that were written, voted upon, and passed by our legislators like they have done with 

6.02, 8.02, 2.01, and 22.011. 
I 

"Appellate courts are not permitted to engraft exceptions to the clear. 1language. iin 
unambiguous statutes, no matter how desirable the exception might seem. See 
Offenbach v. Stockton 285 s.w.3d 517, 522 (2009). 

The legislature.:.taas..:not written.an exception into\the law that says 6.02, 8.02, or, 2.01 

does not ~ertain to 22.011. And by the Couct of Criminal Appeals and other appellate 

courts 'consistantly uph[olding] strict liability, (or nonstrict liability] sex crimes 

notwithstanding [their} existance.', is a violation of the Seperation of Powers Doctrine, 

Equal Protection of Laws, and Due Process. See Coamissioner v. Lundy 116 S.Ct. 647,656-57 

(1996); 

"[T]he court is not free to rewrite the statute simply because its effects might 
be susceptible to improvement.",. , :;,~,. 

Also see Ali v. federal Bureau of Prisons 169 I. • .Ed 2d.: 680, 692 ( 2008) : 

"[Courts] are not at liberty to rewrite the statute to reflect a meaning [they] 
deem more desirable. Instead [they] must give effect to the text congress enacted." 

Also see Lamar County Appraisal Dist. v. campbell Soup 93 S.W.3d 642 (2002): 

"In interpreting statutes, an appeals court is not free to rewrite statutes 
to reach a .result i~ might con~ider mor~ 9e~ir~ble, ?r w~~te s~~~i~l exc~ptio~~. 
into a statute so as to make it' ap~i'icable'·under certalh'' Clrcums'i:::ances. "·---·~ ..... ~ 

The iarig~age bf 22.. o1i';· :. 2: oi, 6. 02;.: arH!I :·a: o2.:'are'" ~ti 1 cl~~r .:~n~ ··~nambiguous, and by the 

courts adding exceptions to the mistake of fact defense, and negating the prescribed 

CMS in 22.011 that never dispenses with any mental element by saying: 

"The statute does not require the state to prove a CMS with regard to the victim's 
age and does not provide for a related affirrrative defense of mistake of fact" See 
Byrne at 747. Or saying -·knowledge of age is not essential element of statutory 
rape. Scott at 242. 

That is in complete contradiction to the plain language of 2.01, 6.02, and 8.02 and is 

unconstitutional. Because the courts have rewritten, added to, or suspended these .. 

statutes to reach a result they consider more desirable, they have effectively made law 

which is a violation of the Seperation of Powers Doctrine, and the result is that 

Morrison's right to present a defense was inhibited, which is a due process violation. 

If the Court of Appeals would not have violated Article 2 § l; Article l § 19; 

Article l § 28 of the Texas Constitution, and Article 3, and ~mendments 5,9:anfil 14 of the 
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United States Constitution by not giving effect to the plain language in 22.011 and 

suspending 6.02, 8.02, and 2.01 in regards to 22.0ll's CMS, Morrison could have used his 

lack of intentionally or knowingly doing the crime as defined in 22.011 as a defense, 

and been acquitted of the charge. 

VII. 

Unlike Byrne and the other cases that have challenged the constitutionalitt of 22.0ll 

not requiring a mens rea regarding the complaintant being a child, (See Florence v. 
State 2013 Tex App Lexis 9381; Branson v. State 2013 Tex App Lexis 7155; Lathan v. State 

2013 Tex App Lexis 4779; Duckworth v. State 2013 Tex App Lexis 9062; Fleming supra; and 

Hicks supra.) Morrison's claim is that 22.011 is constitutional as written and does 

require a mens rea to be proven in regards to it being a child's sexual organ that the 

defendant penetrated. It is plainly evident by reading the statute using the: common 

English usage of gramrner and syntax that the CMS does in fact modiff the entire sentence 

including the prepositional phrase "of a child". The courts have acted unconstitutionallt 

by going outside of the plain language of the statute since 1983 to deem 22.011 a strict 

liability offense and never giving any effect to the plain language of 22.011, 6.02, 

8.02, or 2.01. 

"Courts must construe statutes as ..rritten and, if possible, ascertain its intention 
from language used therein and not look for extraneous matters to be used as a 
basis for reading into statutes intention not expressed or intended to be expressed 
therein." See Smith v. Brooks 825 S.W.2d 208,.:211 (1992). 

If the legislature intended for 22.011 to be a strict liability offense they would 

not.-have included a CMS into the statute in 1983 when 21.09 was repealed, and they would 

have left the statute how it was, which made it clear that if someone had sexual 

intercourse with a female not his wife and she is younger than 17 1ears, then they 

comill.ited an offense, period! No CMS was included into:~·the statute, but that is not the 

case anymore. The plain language of the statute reads like Judge Barnard said in Byrne 

at 747: 

"To sustain a conviction under 22.0ll(a)(2)(A) the state must prove beyond a 
. · , ..... r~asonable doubt that the defendant "intentionally".;-or "knowingly" caused the 

penetration of the anus or sexual organ of a child by any means." 

If the legislature did not intend for the CMS to modify "of a child" thef would have 

dispensed with the mens rea regarding the age of the child like they did in sections 

20A02{b){l) (Trafficking of a person), or 43.05(a)(2) (Compelling prostitution) where 

they said: 

"The actor commits an offense regardless.-.of whether the actor knows the age of the 
child at the time of the offense," (Emphasis added): 

Or they could have dispensed with the knowledge requirement like they did in section 

25.06 {Harboring a runaway child): 
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"A person commits an offense if he knowingly harbors a child, and he is criminally 
negligent about whether the child is younger than 18 years. " 

'Illose strict liability crimes are in accordance with 6.02(b), dispensing with a CMS 

regarding age. 22 .011 has not done that, therefore, it is Jiinconstitutional for the .. 

courts to disregard the CMS as establishing a mens rea to modify the only element that 

makes 22.011 a crime "of a child". The legislature has not said anywhere that there is 

an exception to mistake of fact defense, or that knowledge.of age is not an element of 

the crime pursuant to 2.01. The courts must interpret the language of the statutes as 

they are written. See Texas Government Code qhapt.eos:,.311 and 312. 

"In ascertaing legislative intent words and phrases shall be read in context and 
construed according to the rules of grarruner and common usage." Also see Linick v. 
Employees Ent. case Co •. 822 S.W.2d ·297, 301 (1991). 

VIII. 
Morrison now asks the court to look to Ex pa.rte Weise 23 S.W.3d 449 (2009) in support 

of his argument that since tne legislature aid pre~cribe a CMS into· 22:011 ·in· 1983, that 

the CMS supersedes the strict liability language of 21.09, and since the reenactment 

requires a mens rea, which never dispenses with any mental element regarding che 

complaintant being a child, Morrison respectfully requests that the Court of Criminal 

Appeals :- look only at the plain language of 22.011 and 6.02 to determine that a CMS 

must be 

a strict 

Weise 

proven, and that statutory rape is 

liability offense like the court 

alleged that the illegal dumping 

according to its revised statute (22.011) not 
" held in Weise.about t.he illegal dum;,>in~ statuce. 

statute,,Tex. Health and Safett Code§ 365.012 

(A), (C) was unconstitutional.as applied to him because it did not require proof of a 

CMS. Weise argued that even though the statute did not specifically require it, a CMS 

was nevertheless mandated by 6.02. See Weise at 452. As like in Weise, 6.02 is always 

made applicable to all statutes including 22.011 in accordance with Tex. Penal Code 

l.03(b), and no where has it been promulgated that 6.02 does not apply to all aspects 

of 22.011. 

It is well established that the mere omission of a CMS cannot be ~onscr-ued .. to 
plainly dispense with a CMS. "If the definition of an offense is silent about 
whether a CMS is an element of the offense, subsection (b) [in 6.02] presumes 
that one is and §(c) reguit:."es that it amount to at. least recklessness." See 
Aguirre supra at 472; also Weise at 452, 455. 

Weise gives two examples of other statutes and case law that support Morrison's 

contention. The Weise court used the revised statutes in those cases as well as the 

severity of the punishment of one year in jail to determine that section 365.017 

requires a CMS of at least recklessness to be proved. Morrison relies on the same logic 

for his argument, that the CMS in 22.011 should supersede the 21,09 law and negate any 

past strict liability indicators in which Weise gleaned that logic from American Plant 

Food v. State 587 S.W.2d 679 (1979); and Exxon U.S.A. v. State 646 S.W.2d 536 (1982). 
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In American Plant Food the Court of Criminal Appeals determined that the water pollution 

statute was reenacted as section 7.147 of the Texas Water Code and it expressly provided 

that the offense may be prosecuted without alleging or proving any CMS. This rationale 

was based on legislative history and since a former version had included a CMS, that was 

later omitted, they therefore, determined that to be the legislator's intent to dispense 

with the CMS and make the water pollution statute strict liability. See Weise at 453. 

The opposite happened in 22.011 and also an air pollution statute in Exxon U.S.A. 

supra. They recognized in Weise at 453-54 that the Exxon case dealt with a violation 

that today bears no criminal or civil' penalty. See Exxon U.S.A. at 536-38, Texas Health 

Code § 382.085 (1992), and Texas Water Code§ 7.177, the air pollution offenses that 

impose criminal responsibility all contain a CMS. See § 7 .177, therefore, the.; former 

decision upholding strict liability for air and water pollution offenses are no long~t:.: 

persuasive, much less controlling. Compare to U.S. v. II.bod 770 F.2d 1293 (1985); and 

Slott v. State 148 S.W.3d 624 (2004). Also see FDA v. Brown & Williamson Tabacco ' 

146 L.Ed 2d 121, 140-41 (·2000): 

"The classic judicial task of reconciling many laws enacted over time, and getting 
them to 'make sense' in combination, necessarily assumes that the implications of 
a statute may be altered by the implications of a later statute." Also.see U.S. v. 
Fausto 98 L.Ed 2d 830, 844. 

The current 22.011 also. contains a CMS that the previous 21.09 omitted, therefore, 

giving effect to the legislative intent that statutory rape is no longer a strict 

liability offense, and the justifications by the Court of Appeals to uphold strict 

liability fol'.' 22.011, (i.e. Vasquez, Morissette, etc.) are no longer persuasive .. much 

less controlling. The same rationale the Court of Appeals used in Weise to say a mens 

rea must be proved in the public welfare offense of illegal dumping should be equally 

applied to Morrison's case, and a mens rea should have to be proven in 22.011 as well, 

or it is a violation of F.qual Protection of Laws. See groung five of this 11.07. 

IX. 

In Weise like a lot of other cases dealing with the same issue- whether the ..• · 

legislature intended to dispense with a mens rea-, see Thompson v. State 44 S.W.3d 293 

(2001); Rivera v. State 363 S.W . .3d 660 (2011); State v. Walker 195 S.W.3d 293 (2006); 

Abdallah v. State 64 s.w.3d 175 (2001); and Aguirre v. State 22 S.W.3d 471 (Tex Crim. 

1999),. these and several other courts have used a series of nine guidelines to 

determine if a statute plainly dispenses with any mental element. The court of Criminal 

Appeals created these guidelines in Aguirre supra. In defining strict liability ..... . 

offenses the A>:ILiiJ::r-e court said on page 475: 

"Another writer observed recently, strict liability offenses include not only those 
those that are regulatory, public welfare, or mala prohibita in nature but also 
those that for example protect children." 
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They then listed several cases in footnote 48 that reflected their decision to imp:>se 

strict liability as:.;t;.o the element of a child's age in these offenses, Johnson was one 

of them. Morrison acknowledges that the 14th Court of ~ppeals shot down a similar 

argument that he lodges in Grice supra, .but Morrison wishes to respectfully ask the 

Honorable Court of Criminal Appeals to consider his argument in regards to the nine 

guidelines that the courts must use while doing a statutory construction analysis to 

determine if a statute is strict liability or not, and to do a proper statutory 

construction analysis of 22.011 using these guidelines to determine if the legislature 

has clearly dispensed with any CMS·~as tothe.rstatus of the sexual organ being one of a 

child's. 

In Grice v. State, Grice's argument focussed on Aguirre's opinion casting doubt on 

the continuing authority of Johnson, which held a mens rea is not required in 21.11 

(indecency with a child), as pertaining to the complaintant being under 17 years. On 

page 646 footnote 5, they stated that Grice recognized the holding in Johnson was equallf 

applicable to the statutory rape provision, because in Johnson they cited Vasquez as 

controlling and it was a statutory rape case. 

Morrison does not agree. What they failed to mention and acknowledge is thac Vasquez 

was predicated off of 21.09, which never expressly included a knowledge requirement like 

its reenacted version, 22.0ll, does. And Johnson was alsoacquit:t;ed from his 22.021 ..; , 

charge because the CMS prescribed did expressly include a knowledge requirement. See 

Johnson at 858, therefore, the decision in Grice about the indecency of a child .;1.c,: 

provision that does not explicitly provide a knowlegge requirement, being equally 

applicable to a statute that clearly has a knowledge requirement is flawed. And by 

denying Morrison that same protection provided in Johnson violates the Equal Procection 

of Laws. See ground five. 

The legislature in 1973, for some reason, did not include a knowledge requirement 

in 21.11 like they did in 22.011 and 22.021 in 1983 (probably the same reason they did 

not explicitly prescribe one in 21.09), but that is the reason Johnson was acquitted 

of his 22.021 charge and found guilty of the lesser included offense of Indecenct with 

a child. So the Grice court1s reasoning to overrule Grice's argument that Aguirre negates 

Johnson's authority does not mesh so nicely with Morrison's similar argument regarding 

how the guidelines found in Aguirre should be used as a statutory construction analysis 

in 22.011 to determine if the legislature intended to dispense with any CMS. Morrison 

asserts that the two statutes are distinguishable, and since the plain language of ~ 

22.011 does include an ':intent" or "knowledge" requirement, and the statute has never 

been given a proper statutory construction analysis using the guidelines found in Weise, 

Thompson, Rivera, walker, Abdallah, and Aguirre, he asks the Court of Criminal Appeals 
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to apply these guidelines to 22.011 and determine if the legislature clearly dispensed 

with any mental element. He also asks the court to perform this analysis objectively 

without relying on past dogmatic views about statutory rape being strict liabilitf in 

regards to the defndant's reasonable belief that the complaintant was an adult. 

x. 
It may be construed that it is an absurd result that the legislature intended to make 

21.11 (indecency with a child) strict liability, and gave 22.011 a mens rea regarding 

the minority of the complaintant, but according to Government Code § 311.025, if two 

statutes enacted at different sessions of the legislature are irreconcilable then the 

one enacted later prevails. 21.11 was enacted 10 years before 22.011, therefore, if it 

was to be considered an absurd result, that one was strict liability and the other was 

not, then 21.11 should be also considered a nonstrict liability offense before~it is 

said that 22,011 should ba strict liability based off of the similar statute of 21.ll 

being strict liability. The two statutes were enacted by two seperate legi~latuces and: 

"It is the duty of the Court of Appeals to interpret language of statutes as thet 
are written, courts cannot engage in speculation as to what the legislature 
intended."See Huckabay v. Irving Hospital 879 S.W.2d 64, 65 (1993). 

"It is the duty of the court to administer the law as written, and not to make the 
law: and however harsh a statute may seem to be, 'or whatever mat seem to be its 
omissions", courts cannot on such considerations by construction retrain its 
operation or make it apply to cases to which it does not apply, without assuming 
functions that pertain soley to the legislative department of the government." 
See Chaney v. State 314 S.W.3d 561 {2010). 

The Supreme Court also agrees that courts should not rewrite statutes and they must 

interpret statutes from what the legislators· intended. See DePierre v. U.S 180 L.F.d zd 

114, 125 (2011): 

"It is not for the U.S. Supreme Court to rewrite a statute so that it covers onlt 
what the court thinks is ne~essary to achieve what it thinks Conyress really 
intended." 

The Aguirre court determined that crimes that are designed to protect children are 

strict liability, they ascertained that presumption from a group of writers they cited 

in footnote 46 at 475. They include Rollin Perkins & Ronald Botce Criminal Law 910 

(3d ed 1982) n.31 pp. 884-85; Charles Torcia, Whartons Criminal Law 123 (15th ed 1993) 

n. 39 at 127; Gainsville Williama Criminal Law 264 (2nd ed 1961) n.31 pp 239-44; These 

same commentators also:; 

"Insist that strict liability has no place, or should have no place in the law of 
crimes." See Aguirre at 472 ~:-in.31 where Perkins and Boyce also said, "Due Process 
is denied by conviction based on liability without fault." And see note 40 at 473 
where they said, {Strict liability should only apply to regulatory measures like 
[public welfare offenses] where the emphasis of the statute is evidently upon 

(34) 

000074 



Case 7:15-cv-00069-RAJ Document 12-31 Filed 01/20/16 Page 79 of 172 • -· 
achievement of some social betterment rather than the punishment of the crimes as 
malum in se}} 

Were Perkins and Boyce right? How can it make society better .. to lock up a normal hard 

working young man for 16 years, for him acting on his natural right to copulate, by him 

having sexual intercourse with a female who told him she was 21, looked 21, acted 21, 

not only consented to the act but initiated and welcomed the act? But it turned out, 

unwittingly to him, that she was 15 years. That man does not have any unnormal 

characteristics that should alert the government, police, or society that he is a danger 

to children, and belongs in prison like someone who may have intentionally or knowingly 

broke that law which is designed to protect young teenagers from people who solicit sex 

from, and prey on that age group. A large part of society, and legislators do not want 

to see anyone get thrown into prison for making that kind of mis)udgernent, and they know 

it serves no~social betterment in doing so. That is why there is at least 17 states, 

along with the United states Government, who have said that is an absurd result and now 

allow a mistake of age defense.2 (See page 23 for footnote 2)" 

Tile comments ·.that.the commentators have written that have been quoted in Aguirre that 

go against strict liability being associated;~ithcrimes, especially crimes that can be 

punished by prison time, contradicts the Aguirre court's assertion on page 475 that 

strict liability offenses include crimes that are designed to protect children, and 

those comments are just as, or even more persuasive that the cited to, yet unquoted 

footnote 46 at 475. 

XI •. 

The Court of Criminal Appeals stated in footnote 48 at 475 (Aguirre), a list of three 

cases that reflect the imposition of strict liability concerning age when children are 

involved. Zubia v. State 998 S.W.2d 226 (Tex Crim. 1999) {Injury to a child). Zubia shot 

into a crowd and injured a four year old child. That conduct, much like most of the 

conduct that constitutes injury to a child where a person can be criminaly·,responsible 

for that crime, is illegal whether it was a child victim or not. Zubia would have been 

criminaly liable if the victim would have been any age. Therefore, injury to a child:._is 

not comparable to 22.011, because having consentual-in-fact intercourse is not by itself 

a crime like the conduct that constitutes a crime in injury to a child. See Zubia at 229 

n.5:~(Meyers' dissent); also X-Citement Video suf?ra at 469 n.3. 

The only thing that makes 22.011 a crime is that the sexual organ that was penetrated 

was one of a child's. Same with their reference to capital murder of a child younger 

than six. Murder is a cr:ime regardless of the age of the victim. Like previously .... : 

mentioned, Johnson is distinguishable also because it was a.21;11 case and that statute 

does not have an explicit CMS/mens rea as does 22.011. And Johnson was aquitted on his 

similarly written 22.021 charge because it did have the requir:ement of a mental state. 
(35) 
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(Roof same, 21.11 case.). So these cases cited as support for crimes that are designed 

to protect children as automatically being deemed strict liability are distinguishable 

from 22.011. By the plain language of 22.011, 6.02, 2.01; 22.011 cannot be construed 

as a strict liability offense like the Court of A~~eals have unconstitutionallt held. 

XII. 

In Honeycutt v. State 627 S.W.2d 417, 423-24 (Tex Crim. 1982) The Court of Cciminal 

Appeals said: 

"The power to define offenses in abrogation of Titles 1,2, and 3 of the Penal Code 
which include the CMS requirements in 6.02 is reset:'ved tor. the legislature, ; '·"'
therefore, the courts must comply with 6.02 when a statute prescribes or dispenses 
with a CMS in an offense." 

The courts have gone against this holding from Honeycutt and abrogated 6.02, 8.02, 2.01, 

in regards to 22.011. Simply put, the legislature has plainly written into 22.0ll(a)(2) 

an intentionally or knowingly scienter/mens rea element that continues to be:,ignored, 

except for it modifying only the act of causing the penetration of the sexual organ. 

That current Court of Appeals interpretation actually leads to absurd results. Morrison 

would like to ask the court the following questions: 

If the CMS in 22.0ll~a) (2) does not modify ·."of a .. child", how would someone then 
p•:netrate the sexual. organ of a child,, especiall/ a·. 14 to 16 yeac. old: teenager:' s,, 
sexual organ, without intending to, or knowing they penetrated the sexual organ? 

Perhaps the actor slipped and fell and while he was falling his. pants also fell down 

and he accidently landed on top of a 14 to 16 year old teenager,. who ha~pened to be 

naked, and he accidently·penetrated her sexual organ, (unintentionally). Or the actor 

penetrated the sexual organ during his sleep, (unknowingly). In the unlikely event that 

a scenerio like that did.happen, to prevail, the state would then have to prove the 

actor did not do the offense on accident or was conscious and knowingly corrunited the 

prohibited act. 

Under what circumstances would then make a defendant not criminally culpable for 
uninte:1tionally or unknowingly l)e:l.E,tcating the sexu:ii organ of a 14 to 16 year old 
child? 

Because of the rarity of scenecios like the ones listed above, the only logical 

circumstance would be that the actor did not "intentionally" or "knowingly" j,)enetrate 

the sexual oi::-gan of a child, because he did noc intend to penentrate "a child's" sexual 

organ or he did not know the sexual organ was one "of a child's". Every other 

ciccumstance would lead to an absurd resuit while dealing with cases involving 14 to 16 

year oid teenagers. Morrison has found no cases where anyone has claimed they were not 

culpable of commiting 22.011 because they caused the penetration of the sexual organ of 

a 14 to 16 year old minor on accident or without knowing they did it. In every case 
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where the CMS element has been raised, it was raised because the defendant was unaware 

the sexual organ was one of a child's. It is absurd to think that the legislature would 

prescribe the "intentionally" or "knowingly" component of the CMS to onlt the act of 

causing the penetration of a sexual organ. This. absurdity is another reaso~ that 

supports Morrison's interpi::etation of 22.0ll's CMS as modifying "of a child", especially 

since there has not been a manifest intent by the legislatui::e to dispense with any 

mental element. 

In fact, quoting from Aguirre at 471: 

"The drafters [of 6.02] said: 'subsection (a), in restating Penal Code Art. 3::1, 
preserves for the new code the traditional mens rea requirement of the ccimi.nal law. 
Moreover, subsection (b) imbues this requirement with the force of a presumption 
because, as the Court of Criminal Appeals aptly phrased it, 'the ~unishment of one 
for an offense when he is able to show that the act was done without guilty' 
knowledge or intent is contrary to the general principal of criminal law •.. ' Vaughn 
v. State 219 s.w. 206, 208 {1919); Despite subsection (b), of course the legislature 
is free to dispense with the requirement of a CMS- as it has done in creating the 
so called strict liability offenses. (citation ommited)- but its intent to eliminate 
mens rea must be manifest." 

1here is no intent to eliminate mens rea in 22.011. Also see Abdallah supra at 1/9-80 

where the court said; 

"['fhey] must speculate as to the legislative intent behind section l54.50:l wilei:e 
(as the above quote about] 6.02(b} leave(s] little room for surmise: The statement 
in penal code 6.02(b) that a CMS is required unless the definition µlainly 
dispenses with "any" mental element is typical of several modern codes wnich have 
provided that a statute is not to be treated as a strict liability' statute unless 
it 'clearly indicates' or 'plainly appears' that such a result was intended bf the 
legislature." Id. 'l'aken from l wayne R. Lafave & Austin W. Scott Jr.,' SubStantive 
Criminal law 343 n.10 (2nd ed 1986). 

It is clear that 22.011 d~es not plainly dispense with any mental element of the 

actor's knowledge or intent to penetrate the sexual organ "of a chiid", and, therefore, 

should not be considered strict liability based off of the above quotes by the Court of 

Criminal Appeals, and the legislative intent in 6.02{b). The law is so plainly clear 

that it should not even be an argument. 'fhe word ''anya in 6.02(b} means no matter how 

much or many or what sort of mental element exists, and it is a mental element to intend 

to or to know that the sexual organ was one of a child's. 

"In construing statutes, the word "any" is equivalent to and has the force of 
'every' and 'all'". See Branham v. Minear 199 S.W.2d 841 (1947); Hime v. City of 
Galveston 268 S.W.2d 543 (Tex Civ. 1954) Also compare to Ali v. Federal Bureau of 
Prisons 169LF.d2d,680, 687 (2008) where they held that "any" was meant to modify 
"other law enforcement officers" of whatevei:: kind.and has an expansive meaning. 

So it must then be said that the "any" mental element in 6.02(b) also api;>lies to whac 

the definition of the offense requires that makes it criminal, which is that it was a 

childs's sexual organ that tne actor penetrated. The fact that the title "Sexual Assault 

of a Child" has the criminal element in the title also yives much support that the CMS 
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should modify "of a child". All other crimes' CMSs modify the criminal element that the 

title of the offense names. 

A court, therefore, must look for a manifest intent to dispense with the requirements 

of a CMS. They have not done so regarding the CMS modifying "of a child" in 22.011. 

XIII. 

Morrison will now use the nine guidelines that were used in Aguirre, Weise, Walker, 

Thompson, Rivera, and Abdallah to determine if there is a manifest intent by the .. 

legislature to dispense with the requirements of a CMS. Using the guidelines objectively, 

when finished, if the majority of the nine {five or more) tend to support that 22.011 is 

strict liability, Morrison will concede the issue and agree with the courts' past 

interpretation, but if the majority supports tnat 22.011 should not be strict liability 

then Morrison will respectfully and humbly ask this court to justlt consider his 

argument and find that 22.011 is not strict liability, and also find that Morrison is 

entitled to at least an affirmative defense of mistake of age/fact and remand for a new 

jury trial so Morrison can present evidence to a jury that he did not "intentionally" 

or "knowingly" cause the penetration of the sexual organ "of a child" by any means. 

(1) Language of the statute: 

"The courts should first look at the plain language of the statute that the 
legislature has written and voted on.and the Court of Criminal Appeals should give 
effect to the i:Jlain meaning. When attempting to discern collective legislative 
intent or purpose the Court of Criminal Appeals necessarily focuses on the literal 
text of the statute, and atternp~ to discern a fair, objective meaning at the time 
of enactment." See Boykin supra at 785; Also enapter 311, and.:312-20f:.the Gov!:t Code. , 

The courts have never done that regarding 22.011 and have gone against tne Court of 

Criminal Appeals' holdings and canons in Boykin. Like previously argued, the plain 

language of 22.011 is clear, the legislacure presc~ibed a CMS and no where have thet 

plainly dispensed with any mental element. Because the language of the statute is not 

silent regarding a CMS, and the statute does not dispense with ant mental element 

including intent or knowledge modifying "of a child", it must be said that this first 

factor weighs in favor of 2~.011 requiring the CMS attatching to of a child. 

(2) Examine the nature of the offense: 

Is it malum in se or malum prohibitum? ~he implication is that strict liability offenses 

must be malum prohibitum. See Walker at 298; Rivera at 668. 'l'he nature of 22.011 is 

considered malum in se because it is irrmoral to have sexual relations with minors. 

Therefore, this factor :must be said to weigh in favor of 22.011 requiring a CMS that 

attatches to the fact that it was a minor child's sexual organ that the defendant 
(38} 
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penetrated which is the nature of the conduct that makes the offense criminal and malum 

in se. 

(3) Subject of the statute: 

This third factor which has been considered "the most important factor in recent cases" 

walker at 300; Aguirre at 473. Strict liability offenses are traditionally associated 

with protection of public health, safety, and welfare. The Court of Criminal A~peals has 

upheld statutes that impose strict liability for offenses including air pollution, water 

pollution, DWI, sale of horse meat for consumption, adulteration of food, and speeding. 

Thompson at 179 n.5; Rivera at 668; walker at 298. The class of public safety statutes 

that appellate courts have found to impose strict liability comprise of statutes that 

punish dangerous activities which may result in serious physical injury or death to 

members of the public. Walker Id. Using this analysis, 22.011 cannot be :;considered as 

strict liability because the prohibited acts do not affect the public as a whole, nor 

does it result in serious µhysical injury or death to members of the public like the 

traditional public welfare and regulatory crimes do. The prohibited conduct in 22.011 

is a crime against an individual and the potential harm that 22.011 may cause is not of 

this nature. See U.S. v. Houston 364 F.3d 243, 248 (5th Cir. 2004): 

"We therefore conclude that sexual intercourse between a 20 year old m:ile and a 
female a day under 17, free from aggrivating circumstances such as the victim's 
lack of consent or the offenders use ol violence, does not present a serious 
potential risk of physical injury ..• " 

Therefore, it must be said that this "most important factor" weighs in favor of 22.011 

requiring a CMS, and the legislature has not cl.early dispensed with any- mental e1emenc.. 

(4) Legislative history: 

The courts have said that the amending of a statute without adding_a mental state does 

not rise to a level of a manifest intent to dispense with the requirements of a CMS. 

Walker at 299; Aguirre '.3.t 476; Abdallah at 179. If that is the case then what happens 

vise versa, when a statute goes from dispensing with a CMS like suggested in Vasquez 866: 

"Prior to the enactment.of 21.09 statutory rape was defined in Article 1183 V.A.P.C. 
(1925). Under that provision it had consistantlt been held that a female under the 
age fixed by statute Lwhich was under 15] was deemed in law to be incapable of 
consenting to an act of sexual intercourse and the one who has corrroited the act on 
her was guilty of rape, notwithstanding the fact that he had obtained her actual 
consent, or was ignorant of her age, or even though she invited or persuaded him to 
have intercourse with her." 

To. omitting any CMS like the legislature did in 21. 09. To·,adding a CMS requirement in 

22.011 without dispensing with any mental element. Vasquez is the starting point where 

the recent courts have determined that 22.0ll's CMS does not modify "of a child", and 
Vasquez determined its decision based off of the legislative history starting from 
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analysing Art. 1183 ( 1925) whos ... fixed age at that time was younger than the age of the 

female in the instant case, (fifteen), therefore, back in 1925 and over the first halt 

of the 20th century Morrison would not have even been subjected to this crime, so tl1is 

foundation oi the trail of legislative history used to say 22.011 is strict liability 

is distinguishable from Morrison's case, but even if it could be argued that it was 

comfJCirable, the fact of the matter is that the statutory rape crime over~the.1ast century 

has evolved into it requiring a mens rea or at least an aftirmdtive defense to mistake 

of age when the protected age is over 13 years. 

Vasquez mentioned that the 1970 enactment of 21.09 proposed a mistake of age defense, 

but then chose to reject it, indicating that the legislative intent ~as lo keep statutory 

rape strict liability. 'fi1at, howevec, changed in 1983 when the legislature prescr:ibed 

the CMS in 22.011 and never dispensed with any mental element, oc expressly limited · .. ~. 

the CMS from not attatching to the entice statute. So since it has been said that 

amending a stat1.1i:.ewithout adding a mental state does not rise to a level oi ''a ffidilifest ;, 

intent tu dispense with the t·equLreinent of a CMS, then the same logic should apf:)lt to 

22. 011 when the previous laws went from dispensing with a mental elem.enc, to jU.St . ~. 

remainii19 silent about any mental element, but re]ecting a proposed defense, to aduing 

a CMS and n~ver dispensing with any 1nental element. It should then be intei.-~reted that 

the legislative intent was to require a CMS that attatcl1es to any and ail n1ental elements 

includir1g that the sexual organ .that was penetcated was one of a child's, the element 

that makes the provisiou criminal. Ti1e legislative history t:egar-ding 6.02 rnaintains thac 

a statute must disj,)en.se with any mental elements for it not to require one. '.!.'he 

legislature made 6.02 law and applied a mens rea into 22.011 to protect citizens who may 

have unknowingly or without cr-iminal intent comrnited a crime. The Court of Appeals have 

excluded 22.011 from that enactment of law, and that is a denial of Equal P.roteccion. of 

the Laws, and violates the Seperation .:Jf .Powecs Doctrine. 

In Johnson at 8SO Justice i?t:'ice relies on the .'.'universally accepted rule" that 

"pcior to 1964" a mistaken belief as to the age of the victim was not a defense to 

statutory rape. He tnen mentions; 

"The universal rule was ficst broken by the California Supreme Court mor-e than 30 
years ago but such breaka.ge has been hacdiy universally accepted. Instead the courts 
around tne country have been split, .nol on~y on the results reached, but also as 
to the reasons relied upon in reaching tnose results." Seen.lat 850. 

Since Justice Picice said that in.1998, and since 1986, even the federal equivalent to 

'l'exas• statutory rape law allows for a mistake uf age defense. See 18 use§ 2243\c)(l). 

This defense protects defendants in cases involving minors from ages 12 to lS "'1ho 

rea.sonably believed that the minor was 16 yeats. Why if this mistake of age defense was 

written into the federal statute back then and has been successfully relied u~on (See 
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Arcoren v. U.S. 929 F.2d 1235, 1245-46 (8th Cir.1991); U.S. v. Yazzie 976 F.2d 1252, 

1253-56 {9th Cir. 1994) }is.it then not universally accepted, especidlly ir. statutes that 

require a CMS? This federal defense has been continually ignored by the 'Iexas Court of 

Appeal~. while at the same time adding into their opinions: 

"congress incorporaced this pdncipal,. [the prosecutor does not have to prove .--,'..:,':·.-.:·
defendant knew age of victim] into tne United States Code where it expres!::llf provided 

''l'he government need not .pi:ove defendant knew' the agt! oi his victim when 
prosecuting statutory !'.'ope crimes.'' 224l(dj; ;a43(d). Byrna at 751. 

This blatant attempt to try to Justify that mistake of age cannot be used as an 

affirmative defense is an obvLous attempt to circumvent the legislative intent, and the 

movement in the country that recognizes mistake as to age in statutory rat:J8 cases should 

atleast oo an affirmative defense, especially when they i11volve 14 to 16 year old 111inors 

who a lot of times look., act, a11cJ portray themselves as being older. Takiny that into 

consideration, with the facts that tht! c.;uurt::; have relied on statutory rap8 from the 

past as being stri<.:t liability while it originally was designed to i,Jrotect children tnat 

were under 14 yeal'.'s. (See Johnson at 852; Where Justice Price tefel'.'s to tt1e 195Us vel'.'sion 

ot indecency with a child .statute where ic. is unlawtul fot· any per:son with lascivious 

intent to intentionally place there hand upon the sexual part of a male or temale un6er 

the age of 14 years). Since the ca.lifornia Supreme Court accepted a mistake of age 

defense in 1964 {See People v. Hernandez 61 Cal.2d 529 (1964)) the United States Congress 

and legislatures of at least 17 states2 have enacted laws allowing fol'.' the same defem;~. 
'l'his trend coupled Ylith 'rexas' statutory rape J.aws that evolved from dispensing with a 

CMS in 1925, to being silent about a CMS in 21.09, to including a mental element. in 

22.0ll(a)(2) should suggest the Texas legislators were on board with the same trend. le 

is unfortunate for Morrison- and the other men who were sent to Texas prisons for 

mistakenly assuming someone was an adult- that law enforcement and the courts did not get 

on board with this trend as well. The study of legislative history for statutol'.'y i:ape 

laws through out the ~ountry, coupled with the plain language of 6.02, 8.02, and 2.01 and 

other mitigating factors discussed in cases that involve consentual-in-fact sex with 

14 to 16 year old minors (See U.S. v. Shaw 154 Fed. Appx~ 416 (5th Cir. 2005: U.S. v. 

sarmiento-FW'les 374 F .3d 336, 341 (5th Cir. 2004): U.S. v. Houston 364 F .3d 243, 246-47 

{5th Cir. 2004)), will show this fourth factor heavily supports that 22.011 should not 

be a strict liability crime, and should at least allow for an affirmacive defense for 

mistake of age. 

(5) Seriousness of harm to the public: 

Now let us examine the seriousness of i1arm that is done to the f>llblic by an oftens~ of 

22.011 as explained in Aguirre, Thompson, Walker, Weise, Rivera, and Abdallah. 
"Generally the more serious the consequenses to the public, the more likely the 
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legislature intended to impose liability without regard to fault~ Walker 299; 
Thompson at 180. 
"In most strict liability offenses the statutes protect unwitting and unwilling 
members of the public from noxious and harmful behavior of others in situations 
in which it would be difficult for members of the public to protect themselves." 
'l'hompson at 180; Rivera at 669. · 
"These statutes involve serious risk to the public, including serious injury or 
death. Examples include speeding,.,owr, adulteration of food, air and water pollution 
etc.'-'. Id. 

In Rivera at 669 the court said: 

"Here as recognized by the 5th Ciruit Court of Appeals the ordnance of NO 97-75 § 

28-258(a) and 25-256(a) is designed to protect the public from criminal activity 
such as prostitution, lewd conduct, indecent exposure, and narcotics violations 
which are the secondary effects of operating a sexually oriented business. See 
NW Enters at 176 n.7. While they: are significant,,;such concerns are not the same 
nature as recognized strict liability offenses that involve the risk and serious 
bodily injury or death." 

Accordingly, this fifth factor weighs in favor that 22.011 requires a CMS. Compared,to 

Aguirre at 476 and Thompson at 180, 22.0ll should be looked at, regarding this factor, 

under the same light as Rivera,,Thompson; iand Agtlirre. Statutory rape is not a serious 

danger to the public in general. It is a crime against an individual, or possible harm to 

one victim, which the potential harm is severely mitigated when the cornplaintant is frGm 

14 to 16 years and the act was consentual-in-fact. See Shaw supra at 417. 

The crimes stated in Rivera, Thompson, and Aguirre (prostitution, lewd conduct, _ 

indecent exposure, etc-) are all crimes along the same lines of 22.011 in the sense thac 

they have been considered by the majority to be morally wrong, but they are not strict 

liability crimes. 

Ic might. be argued that if 22.011 did require a mens rea rega~·ding age tu be proved, 

or allowed an affirmative defense to mistake of a.ge that it would do nacrn to the public 

by making it open season on 14 t.o 16 year aid minori:s, for everyone who wanted to could 

take advonti:l.ge of the mens :tea requirement and have sex with the minor then claim tney 

did not know he or she was a minor, .potentially decreasing the etfe:ctiveness.0>:.:of the 

legitimate state's interest in protecting the healt.h, safety, and welfare of minors, or 

preventing sexual exploit.ation among the protectea age group. Hut there is no evidence 

that supports that argument, in fact the only evidence that there would be regarding 

that argument would be to compare states that do not allow a mens rea or mistake of age 

aefense with states that do. Or compare the statistics of states that now allow for it, 

to statistics of harm done before they changed it :tr:om being.istrict liability, and 

determine by the data if the states ti1dt do no\o/ allow a mens t·ea or mistake of age ·.: 

defense nave re::iulted in more harm to the 14 to 16 year age group's health, .!:iafety, and 

welfare than states that do not allow a mens rea or mistake of age defense. If the harm 

in the states that are not strict liability has increased since thet changed the law it 

can be said that the change was not a good idea, but it can be safely in:f:erced that 
(42) 
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there is no additional harm dOllt! to the pcotected age group in states tt1at do allow for 

the defense of mistake of age or requii:-es a mens rea i:·egarding oge because if there was 

moi:-e ·harm .aone.;then the people and the legislators of those states, and the U.S. 

Government would have sti:-ickened the defense from the statutes and went back to 

affirmatively and explicitly dispensing with r.ne mens rea regarding the asie element. 

The movement since 1~64, that a lot of states and conunentators who support mistake of age 

as a defense in statutory rape cases has grown tremendously, therefore,proving wrong any 

arguments that presupposes that an additional harm to the 14 to 16 year age group would 

be increased if 22.0ll cequil::ed a mens rea or mistake of age defense. All things .:.;.1 

considered this factor weighs in favor of 22.0ll requiring a CMS and not being strict 

liability. 

(6) Defendant's opportrmity to ascertain the true facts that constitute the offense: 

"When ordinary citizens are not in a position to know _about a statute or conduct 
constituting a violation of the statute, it is unlikely the legislatures intended r.o 
forgo a CMS. Abdallah at 180; Aguirre 476-77. 

22.0ll applies to all ordinary citizens 20 years or older.1and.inOt the soouse of the child. 

In todays world most of these citizens know it is a cr:ime r.o have sexual re:lation.s with 

a minor. Except for tne strict liability interpretation, the facts that make up the 

offense which make iLillegal are easily obtainable and well .known. •rhis sixi:h factor

according to past case law, deals with laws that are est.abii.shed to be regulatory offenses 

associated with a busines1:> to protect the public from someone who should be apprised or 

already know of the potential dangers that their business may pose to t.he corrrounity. See 

Staples at l'l98: 

"In such situations, .. Me .. have reasoned that as long as the defend:int knows that he is 
dealing with a dangerous device of character that places him 'in responsible relation 
to a public danger' (Dotterwich supra at 136), he should be alerted to the 
probability of strict regulation, and we have assumed in such cases congress intended 
to place the burden on the defendant to) 1 ascertain at his peril whether [.his conduct] 
comes within the inhibitions of the statute.'" 

This factor does not compare with the crime of statutory r-ape because 22.011 is not a 

regulatory offense that effects a bu1:>iness or only a small portion of the public who 

should be alerted to the probability of strict regulation. It effects all people except 

those who are married to the minoi:- or with in three years of their age. The main issue is 

that Mori:-ison was not ignorant of the law, he is not claiming that. He knew~it was a crime 

to have sex with minors. His issue was that he was mistaken about the facts that 

constituted the offense, in which he did obtain, but later found out those facts wer-e not 

true. 

It may be ai:-gued that since Morrison confi:-onted the "underage victim" personally that 

he could have ascertained the true facts that constitute the offense, {her age). Several 
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other mistake of age cases have unsuccessfully tried to use the Supreme court's statuLory 

construction analysis of 18 USC § 2252 in U.S. v. X-Citement Video supra, (Which held 

that the term knowingly in the statute modified the phrase "the use of a minor", and 

required not only a knowing disti:-ibution of the pornographic materials, but also ,.,i;_.,.: ,(.;;, .... 

knowledge of the performer-.~s age.). See Fleming v. State 376 s.w.3d 854 (2012); and also 

Scott supra 36 S.W.3d 240. In these two cases the Court of Appeals have side::-:stepped the 

whole issue challenged by Fleming ano Scott, which is that the statutory construction of 

the plain language of 22.011 (Scott) and 22.021 (Flemingi should be analyzed using the 

same logic as in X-Citement Video. (Compare similar logic to Staples, Liparota, and 

Flores-Figueroa supra.) The Fleming and Scott courts pointed to extratextual factors

that wece mentioned in passing- .. in X-Citment Video at 469 n. 2 to overrule all of. the 

other holdi.ngs,in X-Citement Video that the Supreme Court used to ascertain its opinion 

that the prescribed CMS of knowingly modified "the use of a minor". Those same holdings 

and guidelines use in X-Citement Video should also be used to do a proper statutory 

construction analysis of 22.011, and should bring the same result that the Supreme Court 

ruled on about the statutory construc~ion analysis of § 2252. Scott said at 242: 

"X-Citement Video involves situations in which people usually would not confront the 
performer depicted in the material."Id. Appellant, however, personally confronted 
the undet"age victim and could have learned her true age. Therefore, X-Citement Video 
is distinguishable." Fleming at 860 {same). 

Morrison respectfully suggests that those two courts er:red in theii: decisions because 

they relied on dicta from a footnote to arrive at their decision and allowed that aicta 

footnote to negate the holdings of the X-citement Video opinion which was about the: 

purview of the knowingly CMS requirement. X-Citem•:?nt Video was a case strictly about the 

correct statutory analysis of § 2252 and the question was: 

"Whether the term "knowingly" in subsection (1) and (2) modifies the phrase "the 
use of a minor" in subsection (l)(A) and (2)(A). X-Citement Video at 467. 

To find the answer they first looked into the plain language of ~he statute and said: 

"The most natur:al grammatical reading ... suggests that the term "knowingly" modifies 
only the surrounding verbs: transports, ships, receives ... Under this construction 
the word knowingly would not modify the elements of the minority of the perfor:mers, 
or sexually explicit nature of the material because they are set forth in 
independant clauses seperated by interruptive punctuation. But we ao nut think this 
is the end of the matter, both because of anomalies which resulted from this :_, 
construction, and because of the respective presumptions that some fonn of scienter 
is to be construed where fairly possible so to avoid substantial i;:oosdt~iOnfil-
questions. • Id. (Emphasis added). · 

The statutory language in 22.011 is even more suggestive that a CMS applies to "of a 

child" because there are no "interruptive i;>unctuations" between "penetration of the 

sexual organ" and "of a child". The Supreme Court also made it clear that they applied 

the principals from Morissette and Staples: 
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"Concern with harsh penalties looms equally large respecting 2252: violations are 
punishable by up to ten years in prison. l22.0ll is punishable up to LO years in 
prison] and rather the statute [2252] is more akin to the coirunon law offense against 
the state, the person, property, or public morals, (citation omitted).that preswne 
a scienter requirement in the absence of expressed contrary intent." 

They then refer to footnote 2 .sayi11.9 ;;_1 

''Morisset:.te' s treatment of the corrunon law presumptions of mens rea recognized that 
the pre~urnp4i~~ e.;x~t:~~~ly ~~";;~t;~d ,:.::~~ex·:_qE~~g~~s~.}~l!~h .~s .~aee, . ~n _.~h~ch. tqe., .. , .... · 
victiin I .S'"act:Cial age ·was ~deteiffiirHtlve·· aedpiC:e "deferidarit .. 5 reasonable 'ooiieC tliacerle'" 
girl had reached the aqe of consent'.'' Morissette supra at 244 n.8. But as in the 
criminalization of prnography production at 18 USC § 2251, See infra at 471 n.5, the 
perpetrator confronts the underage victim personally and may be reasonably required 
to ascertain the victim's age. The opportunity for reasonable mistake as to age 
increases significantly once the victim is reduced to a visual depiction, 
unavailable for questioning by the distributor or receiver. Thus we do not think the 
common law treatment of sex offenses militates against our construction of the 
present statute." 

22.011 is also a statute that is more akin to the comnon law offenses against the 

state, the person, property, or public morals, namel/ against the pi!rson and public 

morals which presume a scienter r~quirement in the absence of ex~ressed contrary intent. 

22.0ll's scienter requirement like L.252's is not absent and .. there ... is no.1expre!:3se<L ........ -:.;,, 

contrary intent regarding any scienter requirement, therefore, Morissette's treatment of 

the mens rea in sex offenses involving rape in which the victim's accual a~c was 

determinitive despite defendant's reasonable belief that the girl nad reached the a~e of 

consent can no longer control a statute that has a prescribed CMS and never clearlf 

dispenses with any mental element regarding age. 22.011 has superseded Morissette's 

outlook .. •about statutory rape being an exception to the preswnption of a mens rea 

requirement in absense of one, therefore, Morissette n.8 should not be a factor in 

determining that 22.011 is strict liability. 

W'1ere the courts erred in Scott and fleming was that tney failed to mention tnat 

X-Citement Video was actually about a proper statutory construction analysis of 18 USC § 
2252's prescribed CMS "knowingly", and how the Supreme Court used the analysis to 

determine the reach of the CMS. While determining the proper interpretation of § 2252, 

the Supreme Court in n.2 at 469 were not (like the opinions in Scott and Fleming 

s:.iqqested) comparinq stat.utorv raµe offenses that do have a prescribed CMS to say: 

'''rhe perpet.rator confronts the underaqe victim personally and may reasonably be 
required to ascertain the victim's age.'' 

They were comparing § 2252 with § 2251 and referred to footnote 5 at 471. 18 USC § 2251 

is an offense that does not have anv prescribed CMS that can be interpreted to modift 

"any minor". 3ee 18 USC § 2251 (a), (b), (c)(l), as does § 2252 and 22.0ll. In that .· ... · 

footnote, the S~preme Court was referring to people who produce pornographf by saying: 

"The difference in congressional intent with respect to 2251 versus 2252 reflects 
the reality that producers are more convieniently able to ascertain the age of 
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pedormers. U•S. v. U.S. District Court for Central District of California 858 F.2d 
534, 543 n.6 (9th Cir 1988). Although producers may be convicted under§ 2251 (a) 
without proof they had knowledge ot age, congress has independently required both 

. - and. secondary producers to t·ecot"d tne ages uf perfot"rners with independant 
penalties for failure to comply. See 18 USC§ § U57ta) and (i)'' (citation 0mitted). 
(Emphasis added) . 

Therefore, since 22.Gll is distinguishable from § 2251 in the sense that: 

(1) 22.Ull does have a required CMS that can be argued to modify "of a child'' and 

§ 2251 does not. 

(2) § 2251 deals with t:he production of pornography which is a business that puts the 

owners of the business on a higher notice of requirement to ascertain the tt"ue age 

of the performers. See Hs use 2257 and U.S. Dist. Court for the Cent. Dist. of 

California.supra at 543 n.6. That same requirement does not exist to the normal 

citizen who may want t? exercise his natural, consticutionally protected right to 

copulate, or- express his freedom at intimate association with a woman who looks, 

acts, and por-tr-ays herself co be an adult, but unwitting to him is really not. 

To require a.man' to cat"d or check~bit"th recor-ds of every female he wishes to exer-cise this 

natural right with, would undoubtedly inhibit this constitutionally pr-otect right. Having 

22.011 as strict liability in fact puts this burden on every citizen 20 years or older 

who may want to exercise their right to copulate with anyone ft"om 17 to 25 year-s, or risk 

going to prison for 20 tears and registering as a sex offender for life. So therefore, 

they may be persuaded to only associate with the age gcoup from 25 tears or older, where 

the likelyhood of mistake would be miminal. Or- it could make them not want to exercise 

tltis right at all in Ot"der to not take the chance that a potential sex i,>artnec that they 

thought was an adult ended up being a minor- where they had no·aefense against conviction. 

Therefot·e, strict liability for 22.011 puts a burden on all citizens• right to have 

sexual relations, and when the government burdens a constitutionally protected right it 

is uncm1stitutionally overbroad. See ground six of this 11.0'i where Morrison proves 

22.Ull is unconstitutionally overbroad in this respect. 

Allowing defendants to prove their t"easonable belief that a minor from 14 co 16 was an 

adult in situations lik~ Morrison's case woulo not disrupt nor hinoer the effective 

operations of 22.011, nor would it materially hamper the vital effort to pr-otect minors 

from sexual abuse. Another reason that 22.011 is distinguishable trom § 2251, and the 

Scott and Fleming courts convieniently failed to mention is: 

(3} The case law that the Supreme Court used to say ''The peri:>etrator confronts the 

underage victim pel."'sonally and may be reasonably required to ascertain t11at . , ... 

victim's age." was U.S. v. U.S. Dist. Court for the Central Dist. of California 

supra and in that case the 9th Circuit Court of Appeals did require a mistaice of 

age defense for 22SL even though one was not explicitly pr-escr:ibed in tr1e offriese. 
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A thorough look at.: both cases: U.S. v. U.S. Dist. Court for the Dist. Court of Cal. 

and X-Citement Video will show that the Scott and Fleming cases were decided in error and 

that 22. 011 like 2252, should require the pr:-escribed CMS to modify ·'of a child'' as 22':i2 's 

CMS was said to modify "the use of a minor", or: 22.011 like 2251 should at least be 

reqired to have a mistake of age defense that would: 

"[S]ave it from fatal collision with the first [and 14th) amendment ... We are 
convinced that if put to a choice between a statute that punishes severely' the use 
of minors in sexually explicit material [or statucory rape cases], subject to a 
reasonable mistake of age defense, and no statute at all, congress (legislacocs] 
would choose the former." See Cem.ral Dist. of california at 543.(Material in~· 
br:-akets is mine .. tto show emphasia to case at issue. ) 

Therefoce, relying on footnote 2 in X-Citement Video to overr:-ule Scott and Flemings same 

argument was err and in fact actually' pr:-oves that 22.011 should at least have a mistake 

of age defense i:·equirement. 

The state and Court of Appeals rely heavily on this footnote as well as footnote 8 

in Morissette to discount Mot·rison;. Scott:,: and other mistake of age cases. But Morrison 

has shown that the footnotes are· not dispositive in his case. The discussion in both 

Mor.i.ssetce footnote 8 and X-Citement Video footnote 2 were: dictum and unnecessary to the 

decisions in those.~ cases, therefoce, they are not controlling in Morrison's case ontl 

should not have contrulled Scott, Fleming, or any other mistake of age case regarding 

22.011, in which the impact of che plain language of 22.011 is directly placed in issue 

next to the holdings of the Supreme 2ourt on pr:!:.iper statutory construction when the 

purview oi a prescribed CMS is in question as in X-Cltement Video, Mor:-issette, Staples, 

1iporota, Flores-figueroa supra. Co111i;iare to Wainwright. v ... Witt 83 L.F.d 841, 851 (1985); 

McDaniel v. Sanchez 101 S.Ct 2224, 2232 (1981): 

;, [The Supreme Court ]has on ocher occasiuns sim:a.iady rejected languc1.ge from a 

footnote a.s 'not controlling' . " ( QuoL.ing Wainwright referring to McDaniel.) 

It could be argued tha~ Mor:-rison shouid have useo more diligence to ascectain the 

"true age" of the minor by demanding she provide a document that proved her age before 

he had sex with her, rather than merely discussing it witl1 her and relying on what tie 

thought was an honest answer, h(;'r maturity, the fact she ut·o1..1ght alcohol. was smoking 

cigarettes, and driving, but there was no reason to believe she was a minor because of 

the way she looked, acted, and portro.:yed herself. It is unfeasable and unconst.itutional 

to hinder and int1ibit a person in his inalienable right to copulate and in any way 

curtail his freedom ot intimate association by expecting him to card every potential sex 

partner who appears and portrays themselves to be over 17 year:-s, and if he does not do 

tnat then his decision could subJect him to 20 years in prison. In all reality, even if 

he does card her and she presents him with a fake I.D., the wa1 22.011 is interpreted 

he wouid stiil be hE:ld criminally liable. 'l'hat form of strict liabilitf does absolutely: 
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nothing to help procect the health, safety, and welfare of childcen a.s the st.ate and 

courts proclaim. 'l'l1at kind of strict liability is in fact damaging to the welfare of 

some chiklr:er.. Like in Mm:·rison's case where he was originally given probation for t.he 

offense and required to not 11ave any contact with his three yeai: old daughtec, oc other 

children that were pcit"t of his liie that loved and looked up to him, and as a result he 

has lost contact with his daughter since he was forced by his probation officer Paul 

Reed to not have /.\NY contact with her in 2005. But after having another child in 2008, 

and thanks to the graciousness of l'lordson;s then probation officer, Kim Rogers, he was 

able to raise his son until his incarcet:"ation for· th& revocation of probation, which was 

at r10 fault to her. But because of the &trict iiability interpretation of 22.0ll, 1. 

Morrison• s son will now also have. to gt:ow• up Mithout .his. facher, and he will be 18 years 

old when Morrison gets out of prison, unless the Court of Criminal Appeals does the 

right thing and interprets 22.011 as reguirin~ a mens rea like the plain language 

suggests, ot· at least reguires an aftirmative defense to mistake of age, and gives 

Morrison a chance at a new jury trial, or reliet in,.s-:>me other way they see n~cessary-. 

Th.ere is a common rule of respect in Texas, and the Honorable Justices at the Court 

of Criminal Appeals can probably vouch tor this, that is:that there are two 4uestions a 

man does not ask a lady. One is her weight, and che other is hei:: age. This common rule 

of respect is now a dangerous ground ~o ~lay, especially in ~his day in age with how a 

large numbec ot precocious minors from 14 to 16 will intentionally make themselves look 

even older, and act older, so they can fit in with an older crowd. Then entice young men 

who are in their 20~s. into a s~xual relationship with them, and if one or two of those 

men were raised with that common rule of respect and they failed to ask who tle thought 

was a lacy or woman her age, C;ind she nevec volunteere:d it, or if she did and she lied 

and told him she was an adult, then what is a man suppose to do, if her age never came 

up in convc:rsation and he was raised riot to ask, o;: ii ne did ascet·tain what he thou9~1t 

was her true age and found out to iate from a detective that she lied'? That situation 

as is Mordson • s case would be distinguisheible from Scott and r'leming because Mocrison 

did try to ascertain her true age. 

Since the majority of cases this guideline refers to deals with regulatory offenses 

that deal with businesses like mentioned in X-Citement Video talking about § 2251 

{Production of pornography) who they said: 

"Because the perpetrators confront the underage victims personally and may l : ... ,., •. 

rt:asunably be required to ascertain that victim's age (under 18 use§ 2257 (a),(iJ) 
· tr1e oppol.""tunity for reasonable mistake of age 'increar:;es significantly once tilt! 
victim i1::1 reduced to a visual depiction unable for questioning ... " ld. ·at. 479 n. 2 

It is µnreasonable, arbitrary, and overbroad tor the gover·nment to expect that a normal 

citizen not in this business to be subject to the same stringent requirements when 
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erigaging in their constitutionally protected right of natural law that precedes even the 

!:!ill of Rights. Considering all that has been said this sixth factor weighs in favor of 

2l.Gll requiring a CMS, or ac least allowing a mistake ot age defense, and it proves that 

if 22.011 remains strict liability it will be unconstitutional. 

('l) Difficulty in proving a mental state: 

"'l'he greater the difficulty in proving a mentai state, the more likely" the ·" . ~ ., ...... 
legislators intended to make the offense strict liability to ensure a more effective 
law enforcement'' Aguirre at 476.'rhompson at i81. 

"Intent is a matter of fact to be determined by· all the circumstances." See Smith v. 
State 965 s.w.2d 509, 518 (1998). 

"A Defendant's intentions or rne11tal state can be inferred trom circumstant.ial 
evidence such as his words, acts, and conduct." Guevara v. State 152 S.W.3d 45, 50 
(2004); Also Walker at 299. 

Because intent may be inferred from a defendant's words, actions, and conduct, proving 

a ~ntal state in 22.011 is no more difficu:i.t than proving a mental state in otl1er 

offenses such as murder or robbery. Compal'.'e to Abdallah at 181. 'l'hereiot·e, this factor 

weighs in favor of 22.Ull requiring a CMS to be proveCi. 

xv. 
(8) Number of prosecutions expected: 

s·c.rict liability is attatched to crimes that al'.'e e:,pected to have a iot ot ~rosecutions 

like speeding, D~I, and other traffic violations. what amount of prosecutions 

constitutes ."a lot"? D:>es 22.011 have a larger amount:. of prosecutions than otller crimes 

against a person or state c.o deem it stdct liability'r' It probabiy has fewei:· prosecutions 

than OWI,and speeding, but more tnan murder and kidnapping. Morrison wil~ assess tnis 

factor as a nuetral in regards to it weighing for or against 22.011 requiring a c;MS .. 

(9) Severity of punishment: 

Morrison has already shown that it is well establi::ihed that the greCiter tllE:! possible 

punishment the more likely some fault is required. See Aguirre at 4"i6. Stdct liability 

is generaily associated with civil violations tnat are pllnisr1able by a tine only. See 

Thompson at 180. Conversely, it tne ottense is punishable by confinement the presumption 

against strict liability strengthens. ln Walker a violation of Section 12.002(t) of the 

property code was punishable up to 90 days in jail. 'l'hat court t.eld; 

"Possible confmement for up to 90 days for violation of this statute is c. strong 
indication that a CM.S is required." Walker: at 300. ''l'hompson at 180-81 same but one 
year in jaii. Rivera same as Thompson 6/0-"/l. 

22.0ll has a max sentence of 20. years confinemant. '!'hat is 80 times moi:e sever·e than the 

nax sentence in Walker above. Considering that alone, this factor should weigh heavily 
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against 22.011 being strict liability and it should require a CMS to be proved regarding 

age. Also see R. Perkins Criminal Law pp. 793-798 (2d ed. 1969) (Suggesting that tne 

penalty should be the starting point in determining wneth•?r: .. :,a· ;statute describes a pubiic 

welfare.or strict liabilit/ offense.) Also Staples at 1803. 

It is also commonly known, whiie;:dealing with strict liability offenses that not only 

ar:ei. the "penalties commonly are relatively small" but also the ·:conviction does no grave 

danger t:o an offender's repuc.ation." See Staples at 511 U.S. 61"/-18; Morissette at 342 

U.S. 256. That is also in opposition witn 22.011 being strict liability. A conviction of 

22.ull for· statutory ~ape, without force or violence, and without knowledge of the 

comi,>lc:.i:'lt<lnt bein9 a child, .da.":!Clges th0 offenderr:1 reputation the same as someone who 

raped a seven year old child. Being branded as a sex offender is the worse stigma a 

person can have on them in todays societt, and without relief from the Couct of Criminal 

Appeals, or Federal Courts, Morrison's reputation will have been branded with this stigma 

for life. The legislators prescribed the.,CMS:,in 22.011 to protect inJustices like this 

from happening. 

Morrison respectfully and humbly asks the Honorable Court of Criminal Appeals to use 

these nine guidelines, and the other guidelines from Boykin,Staples, Flores-Figueroa, 

X-Citement Video, and·tiparota to interpret that the prescribes CMS in 22.011 modifies 

"of a child" and that that element must be proved. Considering all nine lJUidelines, 

using the same logic in Walker, Aguirre, Rivera, Thompson, Weise, and Abdallah, it should 

be determined that 22.011 is not a strict liability offense. Eight of the factors weighed 

heavilt in favor of a mens rea being proved regarding age, one was nuetral. The other 

statutes that were compared had more factors depicting them in favor of strict liability 

or nuetral assessments and the Courts.still concluded those statutes as requiring a CMS 

to be proved and not to be strict liability'. 

Morrison's question to The Court is: Should the Court of Criminal Appeals apply these 

guidelines to all statutes equally, or can they make an exception for the statutory rape 

statute because of the subject of the statute, or based off of one or two dictum comments 

made in the distant past that leaned toward statutory rape being strict liabili~y. 

Morrison respectfully requests the Court of Criminal Appeals to apply these guidelines to 

22.011 fairly and without bias or partiality, and use them to determine if the legislature 

has clearly dispensed with any CMS including whether the actor had intent or knowledge 

that the sexual organ he penetrated was one of a child's. 

- AND RmUEST FOR RELIEF 
The iconic symbol of the law is the blindfolded Lady Justicia holding a scale in one 

hand and a sword in the other, indicating equality of the law and justice for all. If we 

put all the factors that support 22.011 not being a strict liability crime in the right 
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hand side of the scale, and all the factors that support 22.011 being a strict liability 

crime in the left hand side, it can be safe to say that the right hand side would crash 

down to the ground under its weight, therefore, pointing to the fact 22.011 should 

require a mens rea to be proved and should not have been interpreted as being strict 

liability. 

Morrison respectfully requests this Honorable Court of Criminal Appeals to correct the 

previouslymenticmedseperation of powers violation that has caused much disorder in the 

court. Specifically it prevented Morrison from presenting his only defense causing him to 

involuntarily plead guilty to the crime and ultimately being sentenced to~f61y.eaEs1±n 

prison, and required to register as a sex offender for the rest of his life. Morrison 

further requests this court analyse 22.011 using the nine guidelines they created in 

Aguirre, and the other factors mentioned in this ground and find that Morrison was not 

criminally culpable of comrniting 22.011 and reverse his conviction since he lacked the 

intent and knowledge required by the statute. Or to reverse his conviction and remand for 

new trial so he can use the Court of Criminal Appeals holding as to the purview of the 

CMS at trial and show the jury he was not criminally culpable of corruniting all.-elements 

of 22.011 as the plain language and legislative intent suggests in conjuntion with 6.02, 

2.01, and B.02. 
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ARGUMENT FOR GRCXJND THREE 

22.011 offers an affirmative defense to the spouse of a minor who is 14 to 16 years 

who engages in the prohibited acts defined in the statute, but subjects to 20 years in 

prison someone who engages in the exact same acts to a person who is not.married to the 

14 to 16 year old minor. See 22.0ll(e){ll; and at the time of the offense the definition 

of a "child" 22.0ll(c)(l) (V.T.P.A. 2003 ed.). 

"A person yc.unger than 17 years who is not the spouse of the actor. " 

·rhe E:qual Prot.ectio,1 Clause dem3.nds that similarly situated perGons be treated 

similarly under- the law. See Pltler v. Doe 457 U.S. 202, 216 {1982); aiso Sonnier v. 

Quarterman 476 F.3d 349, 367 (5th Cir. 2007). Bt provlding dissimilar ti:-eatment to 

mai:-ried and unmarried persons who are similarly situated, the statute violates c.h~ &j,ual 

?rotectiun Clause by putc.ing mole of a burden on the unmarried adult, and allowing the 
I 

married adult to perform the i?rohibited acts in St)itE: of the state's interests in 

creating the statute. 

"·The f.qual i:>rotection Clause does not deny the states t.he ~wer to treat different 
classes of tJersons in different ways. (Citation orrunited), but it does, however, 
deny the states tne power to legislate that diffei:-ent treatment be ac~orded to 
per-sons placed by a statute into different classes on rne. basis ot cric.eda wl1C.1llf 
uncelated to the obJective or that statute. A classification 'must be reasonable, 
not: a:cbitrart, and must rest on some siround of difterence having a ra1.c o.nd 
substant:ial rei.ation to 1.:he objective of the legi::;iation, so that ail t,:iersons 
similarly circumstanced shall be treated alike'". See Reed v. Reed 404 U.S. 71. i"S-
76 {1971); Royster Guano Co. v. Viryinia 253 U.S. 412, 415 (1920); Compare to 
Eisenstadt v. Baird 405 U.S. 438, 447 (1972} (Where the Supreme Court held that:. l.:i"1e 
cla:osiiications thac treated mari:·ied and unmart:ied persons ciifterenti.t in a 
Massachsett's statute violated the Equal erotection Clause.) 

II. 

'l'he question Morrison f)resents to tne court is whether tnere is sorna ground of 

difference chat can rationally exJ?lain the severly different treatml::!nt accordea to 

unmarried and it\Clrried aO.ulc.s who have a consentual-in-iact sexuai relationsllip with the 

14 to 16 year protected age group under 22.Qll, that can satisf1 the ec.,.ual t):Cotet.:c.ion 

violation? 

To answer this question, the court must first look at the 4uestion in the context of 

the equal protection analysis and decide the apt)ropdat:e standard of review. If the 

classification infringes upon a fundamental right or burdens a duspect class it is then 

subject to the strict scrutiny analysis, meaning the state, •. ·. mu.st ::;how the classiiication 

promotes a compelliny states interest. ~ee Shapiro v. Thompson 89 S.Ct 1322, 1331 (1969), 

and it will be strictlf scrutinized upon the equal protection challenged and upheld onlf 

if t.he statute is precisely tailored to futher a compelling governmental interest. See 

Sonnier supra at 368; Plyler supra at 217-218. 
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If the classification does not infringe upon a fundamental right or burden a suspect 

class, then the rational basis review is used and the challenged classification in the 

statute need only be rationally reiated to a l~gitimate governmental f?Urt,.10se. See Kiss v. 

State 316 S.W.3d 665, 669 (2009); Tigner v. Cockrell 264 r'.3d 521 {5th Cir. 2001); and 

San Antonio Ind. SChool Dist. v. Rodriguez 411 U.S. l (1973). 

'l'he classification of persons who are treated ditterencly are the ma:.:ried and 

unmarried, and iJec;ause the c.i.gilt to marcy or to remain unmarried, and all the intimate 

choices relating to the personal relationship are fundamental rights that are protected 

by the Constitution, the different treatment to this classification requires that the 

strict scrutiny analysis be used in determining the constitutionality ot the statute in 

regards to all equal protection violations challenged in grounds three through five. 

Compare to Eiesenstadt Supra at 447 n.7 and 453; Griswold v. Connecticut 381 U.S. 479, 

483-485 (1965); and Lawrence v. Texas 123 S.Ct 2472, 2476-77 (2003). 

''Decisions by married persons concerning the intimacies of their physical 
relationship, even when not intended to produce offspring, are a form a 'lioertt' 
~rotected by the due process clause of the 14th Amendment. Moreover, this 
protection extends to intimate choices by unmarried as well as married l-'€rsons." 
See Lawrence at 2483, quoting the Honorable Justice Stevens' dissent in Bowers v. 
Hardwick 478 U.S. 186 at 216 (1986), which the Lawrenc.e Court used to overrule 
Bowers. Also look to Lawrence at 2477: 
"Both Eisenstaat and carey [v • .Population Services Int'l 97 S.Ct 2010 (1977)] as 
well as the rationale in Roe v. Wade confirm that the reasoning of Griswold could 
not be confined to the protection of rights of married persons." 

These Supreme Court cases involving intimate relationships all support the fact that 

this equal protection violation challenged by Morrison must be subjected to the strict 

scrutiny analysis. 

Because Morrison will show that the classification's disparity is not precisely 

tailored to further a Cl)mpellin~ governmental interst, it fails under the strict scrutiny 

analysis, and therefore, is unconstitutional on its face and as-applied to Morrison. 

Since it has been ruled that decisions concerning married couples' intimate choices 

are protected by the ~irst Amendment and the Due Process Clause and that same protection 

extends to unmarried coupies' intimate choices, then if it is the decision of a 27 year 

old male and a 15 year old female, along with her parental consent to marry and have a 

sexual relationship, and that decision is constitutionally protected, then another 27 

year ala male ana 15 year old female who have the exact same relationship, but choose not 

to' get married should also be protected in their intimate choices. If the same loyic 

applies in Eisenstadt, Lawrence, and Carey then it should apply to 22.011. The different 

treatment is unconstitutional by meaning of the Equal Protection Clause. 

m. 
The Constitution also protects peoples' natural right to copulate. Morrison 

acknowledges that some courts have said that there is no constitutional right to copulate 
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with minors. See Byrne supra at 751: 

"The statute does not violate a fundamental right because the Federal Constitution 
grants neither a fundamental right to have sex with minors, nor an absolute 
prohibition on strict liability statutes." 

There likewise is no explicit fundamental right to marry 14 to 16 year old minors, nor 

is there an absolute prohibition against marryxryg,orhaving .consentual-in-fact sex with 

14 to 16 year old minors. 

"The association of people is not mentioned in the Constitution, nm: in the Bill of 
Rights. The right to educate a child in a school of a parents' choice- whether 
public or private or parochial- is also not mentioned. Nor is the right to study 
any particular subject or any foreign language. Yet the First Amendment has been 
considered to include certain of those rights." Griswold at 482; Also: 
"The language and history of the Ninth Amendment reveals that the framers of the 
Constitution Oelieved that there are additional fundamental rights not specifically 
mentioned in the first eight amendments. The Ninth Amendment reads; 'The enumeracion 
in the Constitution, of certain rights, should not be construed to deny or disparage 
others retained by the people." ... It was preferred to quiet expressed fears that a 
bill of specifically enumerated rights could not be sufficiently broad to cover all 
essential rights and that the specific mention of certain rights would be . 
interpreted as a denial that others were protected." Griswold at 488-489. 

Therefore, the rationale in Byrne and other courts that have said, "There is no 

constitutional right to copulate with minors" has no base and is erro~ in this context 

of equal protection, because at the time of the offense of the instant case it was le~al 

for adults to marry and then have sexual intercourse with minors from 14 to 17 years, 

therefore, it must be constitution~lly protected. Since there is no constitutional bar 

on marrying and having sex with the protected age group then there can be no 

constitutional bar on having a consentual sexual relationship outside of marriage with 

the same age group. Therefore, if it is constitutionally permissible for an adult to 

marry a 14 to 16 year old minor and have consentual-in-fact sex with them, then it 

likewise must be constitutionally permissible for adults to have consentual-in-fact sex 

with the same age group without being married. 

Morrison wants to be clear that he is not advocating that it is okay for adults to 

have sexual relations with children. His argument is simple and pertains only to the 

14 to 16 year age group who the legislature at the time of the offense said it was okay 

for them to get married to adults then have sex with them. Morrison's argument is that 

the Equal Protection Clause prohibits the state from putting an unmarried 2'7 year old 

male in prison for 16 years for doing the same acts as a married 27 year old who was 

protected from going to prison. And since 22.011 allows that disparity of treatment and 

there is no compelling govermental interest that justifies the different treatment, then 

22.011 is unconstitutional. 

The Supreme Court's decision in Planned Parenthood of Central Missouri v. Danforth 

428 U.S. 52, 74 (1976) supports that the right to privacy in the intimate choices also 
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extends to minors. They held that the right to privacy in connection to decisions 

affecting procreation extends to minors as well as adults: 

"Since a state may not impose a blanket prohibition, or even a blanket requiEement 
of parental consent, on the choice of a minor to termi.nate her pregnancet the 
constitutionality of a blanket prohibition of the dlistiit:iliiron of contraceptives to 
minors is a fortiori foreclosed." 

Since at the time of the Constitution there were no laws that regulated consentual sex 

or marriage to minors from 14 to 16 years, and the Constitution has never barred sexual 

relations with 14 to 16 yea~ old minors outside of marriage, and it is well established 

that the right to privacy regarding marriage, procreation, and copulating is all 

protected by the Constitution, and because 22.0ll restricts the natural fundamental 

right to copulate to unmarried perso~s, but allows married persons to exercise the same 

natural fundamental right also supports that this equal protection claim and the other 

equal protection claims asserted in this Writ of Habeas Corpus and also the overbroad, 

and vagueness claim also challenged must be analyzed using the strict scrutint analtsis 

by showing that the classifications promote a compelling state interest, and the statute 

will only be upheld if it is precisely tailored to further the compelling governmental 

intei::-ests. 

J.V. 

The appellate courts through several different cases have mentioned what ob]ectives 

and state's interests pertain to 22.011. They are: 

( 1) To protect the health and safety of children. (See Scott 36 s.W.3d 240, 242). 

(2) To protect childi::-en from the i::-eprehensible conduct of adults. (Medina 986 S.W2d at 

(3) To protect children from the improper sexual advances of adults. (Btrne at 752). 

(4) To protect children from sexual assault. (Byrne at 751). 

73). 

'rhe disparity of the treatment to a person who may be 24 years old, in love, and 

living with a 15 year old sex partner, with their parent's consent, but unmarried, 

compared to another- 24 year- old, in love, and living with a 15 year- old sex partner, but 

married, is wholly unrelated to the objectives of the statute since a mari::-iage license 

would not diminish any of the state's objectives as defined by the state in protecting 

the minor. 

If an adult is married to a 14 to 16 year old minor, and engages in sexual relations 

with the minor, that minor's health and safety would in fact be in the same jeoi_Jardy that 

the state seeks to protect, as when an adult who is not married to· the minor engages in 

the same conduct. It is hard to conceive of any compelling reasons that would juscift 

the disparity ot treatment by using this legitimate state interest to uphold its 

constitutionality through this challenged equal protection violation. 
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See U.S. v. Houston 364 F.3d 243, 248 {5th Cir. 2004): 

"Mar-riage is an affirmative defense to statutory rape. 22.0ll(c)(l) (2003). Because· 
Texas law permits a female to marry, with parental consent at age 14, Tex. Family 
Code 2.102(a) (Vernon's 2003). We find it unlikely that the age of consent in Texas' 
statutory rape law was enacted to protect females under the age of 17 from ~hysical 
injury as a consequense of consentual sexual intercourse." 

Nor can the statute be sustained simply on the deterance of the reprehensible conduct 

of adults, o~ by protectiny 14 to 16 year old minors from the improper sexual advances 

of adults, since in both situations, married or unmarried the actor is an adult. For 

whatever the rights of the married adult (who does the prohibited acts that the state has 

sought to criminalize) are, those rights must be the same for the unmarried adult as well. 

Under the Constitution, if the state's compelling interests to protect this age grouµ 

cannot be a reason to ban the prohibited acts of the statute to adults who marry minors, 

then the state cannot logically use the same compelling interest to overrule the equal 

protection violation. 

The reasonable state's interest in protecting children from 14 to 16 years from sexual 

assault as mentioned in Byrne at 751 (discussing a consentual-in-fact sexual act as 

defined in 22.011) is even less compelling as a justification for tne disparity of 

treatment concerning this equal protection claim, because the term "sexual assault" 

connotes behavior that is more associated in tne realm of conduct proscribed in 22.021, 

not 22.011 which pertains to criminalizing only consentual-in-fact sex with minors from 

14 to 16 years, and a sex partner who is more than three years older than the minor, and 

not the spouse of the minor. But even if the consentual-in-fact sex is, nevertheless, 

defined by t:he state as "sexual assault", then it must be a ·"sexual assault" by the 

rrarried adult as well, showing also that the disparity of treatment cannot be rationally 

related to this governmental interest. 

v. 
The common sensical and actual legislative intent, and state's compelling interest in 

creating 22.011, for good reason is to protect minors that are from 14 to 16 years old 

from being targeted and taken advantage of by adults who's intent is to engage in the 

prohibited conduct with a member of the protected age group. Whether the conduct is 

consentual is not a factor because the legislature has drawn the line and decided that a 

minor who is from 14 to 16 years is not mature enough to make that decision, and they 

are a lot of times impressionable and without the protection could be easily solicited 

into sex by an older more mature person. And anyone who intentionally or knowingly 

engages in the conduct as the offense requires can be subjected to 20 years .in prison 

and made to register as a sex offender for life,. which acc.s as a dee.errant from doing it. 

This legitimate state's interest is the main purpose 22.0ll was enacted, and an adult 
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marrying a minor, by no means can negate nor lessen this compelling state's interest 

to justify the disparity of treatment because a sexual predator who has the propensity 

to target that age group for sex could in fact be excluded from the punishment of the 

statute by marrying the minor, and having sex with her, divorcing her six months later, 

marrying another minor six months later, and continuing along that path doing exactly 

what the statute was created to protect, but being shielded from the consequenses 

because of the affirmative defense of being the spouse of 'the child, making 22.011 

underinclusive in its reach in penalizing people w~o target members of the protected 

age group for sex. On the other hand, the way the statute has been interpreted by the 

Court of Appeals, an adult who has been misrepresented by the true age of a minor, and 

believes the minor who is in the protected age group is an adult, and the minor welcomes 

or even initiates the sexual encounter, that adult is still subject to 20 years in 

prison, even though he had no intentions of targeting a minor for sex a;'la •. he' would .. ::; . : ; , 

have absolutely no defense in protecting him from conviction, making 22.011 overinclusive 

in its reach in that area as well. 

for these reasons a statute that criminalizes consentual sexual acts with 14 to 16 

year old minors by unmarried actors who are three years older than the minor, and 

allowing the same consentual sexual acts with 14 to 16 year old minors by married actors 

cannot be sustained simply as a prohibition on the consentual sexual acts. Whatever the 

rights of some individuals to engage in consentual sex acts with the protected age grou~ 

may be, the rights must under the Equal Protection Clause be the same for unmarried 

persons as to married persons. If the act of having consentual sex with 14 to 16 year 

old minors by married persons cannot constitutionally be prohibited, a ban on the exact 

same act by an unmarried person would be equally impermissible, and since there is no 

constitutional bar to a prohibition on, or against having c•:>nsentual sex with 14 to 16 

year old minors, (Because it can be constitutionally done through marriage, or at the 

time of the offense in the instant case in 200J, it could have been constitutionally 

done in a number of states without being married, because the age of consent in those 

states were 15 years or younger. Alsp at the time the Constitution was written there 

were no laws regulating nor prohibiting consentual sex with 14 to 16 1ear olds. 

Statutory rape laws up until the later half of the 20th century normally protected 

children younger than 14 years.) A state, therefore, may not consistantly with the Equal 

Protection Clause, outlaw the consentual sex acts in the 14 to 16 year age group to 

unmarried partners, but not to married partners, since in each case the evil perceived 

by the state would be identical, and the underinclusion would be inviduous. Compare to 

Eisenstadt at 454; also see Avery v. Midland Co, Tex. 88 S.Ct 1114 (1968): 

"The Equal Protection Clause does not ~equire that the state never distinguish 
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between citizens, but only that distinctions that are made are not to be arbitrary 
or inviduous." Also see Graves v. Barnes 343 F.Supp 704; 93 S.Ct 752 (1972): 
"The 14th Amendment does not prohibit all unequal treatment of individuals or 
groups, but it does prohibit inviduous discr-imination." 

VI. 

Morrison has shown that the disparitt in 22.011 between married and unmarried actors 

is wholly unrelated to the objectives of the statute and it is not precisely tailored to 

further a compelling governmental interest to satisfy the strict scrutiny analysis 

concerning the state objectives that were previously stated, but as in Eisenstadt, 

Lawrence, and Reed v. Reed 404 U.S. 71 supra, the Court of Criminal A~peals should not 

even have to address the statute's valitity under this test because the law fails to 

satisfy even the more lenient rational basis test. Because Morrison has shown that he was 

convicted under 22.011, a statute that violates the equal protection clause, and the 

statute is thereby unconstitutional, a reversal of his conviction is required. 

Morrison does not want the state or courts to construe that by him challenging this 

ground that he condones adults having sex with 14 to 16 year old minors, nor that he is 

trying to degrade the sanctity of marriage. Morrison just feels it is not right that a 

statute criminalizes and put him in prison for 16 years and makes him register as. a sex 

offender for life for unwittingly having sex with a 15 year old female, and that same 

statute allows the same act to other adults who can in fact knowingly target the protected 

age group and have sex with them without fear of prosecution by marrying them. In that 

regard Morrison wishes to assert the equal protection violation as an as-applied to his 

situation claim. 

There can be no compelling states interest that justifies this disparity of treatment 

in this classification, therefore, 22.011 is unconstitutional on its face and as-applied 

to Morrison because it violates the Equal Protection Clause. 

IIDJUEST FOR RELIEF 

Since Morrison has proven that 22.011 is unconstitutional by being in violation of 

his rights under the Equal Protection Clause, Morrison respectfull asks the Honorable 

Justices at the Court of Criminal Appeals to reverse his conviction and order an aquittal, 

or give him relief as they see necessary to fix this unconstitutional violation. 
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ARGUMENT FOR GROUND FOUR 

Mocrison postulates this ground as a novel argument and because of his limited 

resoucces, he has found no case law that directly correlates with his situation relating 

to this as-applied equal protection challenge, therefore, he has found no support, nor 

has he found anything that rebuts this argument. SO Morrison respectfully requests that 

this fine court hear this argument as a novel argument and decide on it objectivelt. 

Morrison admits that he cannot realistically claim a facial equal protection 

challenge to the defense provided under 22.0ll(e)(2) like done in Medina v. State 986 

S.W.2d 733 (1999), and that is not his intention. Morrison understands the reasonings 

and compelling state's interest for providing the defense, and he agrees with its 

operation as the legislature intended, which is to protect minors who engage in the 

prohibited acts with each other from prosecution. 

The legislature intended not to prosecute the 18 year old senior in high school who 

has a consentual-in-fact sexual relationship with a 15 or 16 year old sophmore or junior, 

or a 19 year old adult who has a 16 year old sex partner whom he may have been dating 

since he was 17 and her 14. If the defense was not available the Texas prisons would be 

full of 17 to 19 year old young men and women for exercising their natural right to 

copulate. Therefore, Morrison understands its logic and cannot challenge it facially. 

However, Morrison's situation is distingushable from these normal situations in which 

the legislature established 22.0ll(e)(2) to protect the older actor within three years 

of age of the minor from prosecution. In Morrison's situation there were three men 

involved: Morrison, Jason Morrison, and Tyler White. At the time of the offense the 

Morrison.~~ were both 27 years, and White was 18 years. White brought the minor ~ who 

was 15 years over to their house and went along with ~ as her being an adult. They 

also brought in a bottle of tequilla and a 12 pack at beer. After a few drinks~ 

asked the men if they wanted to some body shots on her. All three men did body shots 

on her, then subsequently all went into the bedroom where they all three did consentual

in-fact sex acts with ~ (See statement of facts page l). ~ud ~" ... : .. :. . · · / 

Morrison asserts that in this situation the legislature did not intend to protect 

White from prosecution, and only prosecute the Morrison's, because White in all .;,,,,_,., '·' 

a~tuality was criminally responsible for the offense under 22.0ll(a)(2)(C): 

"Cause the sexual organ of a child to contact or penetrate the mouth, anus, or 
sexual organ of another person including the actor." (Emphasis added). 

Since White compelled the offense to happen by bringing ~ over and telling the 

Morrisons she was 21, that in fact caused the minor's sexual organ to come in contact 

with or be penetrated by another person's {an adult older than three years') sexual 

organ and mouth bringing White into the elements of the offense defined under 
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22.0ll{a)(2)(C). 

Because White and Morrison were in the same situation and did the same acts, and 

Morrison was charged and eventually sentenced to 16 years prison, and Jason was charged 

and sentenced to seven years prison, while White was never even charged, that violates 

Morrison's equal protection rights. There can be no possible scenerio, nor governmental 

interest that the state can show to justify this disparity of. treatment that protected 

an 18 year old man who brought a 15 year old female to his 27 year old cousin's house, 

introduced. her to them as an adult,(intending on showing his older cousins a good time 

so he could look cool and be in their good graces, or even set them up for some sinister 

reasoning), :and after doing that all three of them partook in one or rrore of the acts 

that are prohibited under 22.011. Morrison 22.0ll(a)(2)(A); Jason 22.0ll(a){2)(A); and 

White 22.0ll(a)(2}(A),(B),(C), thehonly prosecute two out of the three, making 22.0ll's 

reach underinclusive and violating Morrison's equal protection rights. 

REQUEST FOR RELIEF 

Morrison asks this Honorable Court to analyze this equal protection violation also 

using the strict scrutiny analysis because Morrison thought·he was engaying in a 

constitutionally protected, fundamental right to copulate with an adult, as well as the 

other reasons he has shown that support 22.011 being analyzed using strict scrutiny. 

If the Court finds that Morrison's equal protection rights were violated under this 

ground, or they determine this disparity of treatment fails under another law doctrine 

like for instance; selective prosecution or is underinclusive, then reverse his 

conviction and grant an acquittal or remand for new trial. According to the Equal 

Protection Clause, Morrison has shown this to be a violation as-applied to his situation. 
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ARGUMENT .FOR GROUND FIVE 

22.011 has been deemed strict liability, despite the legislature's intent to 

prescribe a CMS in the heading of the offense, without clearly dispensing with any 

mental elements. It is a fact that people, including Morrison, are going to prison for 

unwittingly engaging in a sexual relationship with a minor from 14 to 16 years who 

intentionally represented themselves as an adult to the unsuspecting older sexual 

partner, and they encouraged or even initiated the sexual acts with the older person, 

leaving that older person subjected to 20 years prison without any kind Qf defense or 

proof of the intent or knowledge requirement that made their conduct criminal. 

Except for 22.011, to be found guilty of all other felonies, the state must prove 

a mens rea that the defendant knew his conduct was illegal, especially when a CMS is 

prescribed and the statute does not dispense with any mental element. (See section 6.02). 

The Supreme Court has supported this contention in numerous cases3 and held that the 

presumption of a mens rea must be required in conviction of all crimes except "public 

welfare" or "regulatory" offenses which have been created bf congress and recognized 

by the Supreme Court in "limited circums"Cances:"'· See u.s. Gypsum Co. v. U.S. 438 U.S. 

422, 437-38 (1978). Those cases involve statutes that regulate potentially harmful or 

injurous items, devises, or products, or obnoxious waste materials where the "defendant 

knows he is dealing with a dangerous devise of character that places him in relation 

to a public danger." See U.S. v. Dotterweich 64 S.Ct 134, 136 (1943); u.s v. Balint 42 

s.ct 301 (1922); U.S. v. Behrman 42 S.Ct 303 (1922); U.S. v. Freed. 91 S.Ct 1112 (1971); 

u.s. v. International Minerals & Chemical Corp. 91 S.Ct 1697; 1701-02 {1971), and in 

such cases congress intended "to place the burden on the defendant to "ascertain at his 

peril whether his conduct comes within the inhibitions of the statute." See Balint at 

303. The Supreme Court has relied upon the nature of the statute and the particular 

character of the item regulated to determine whether •congressional silence• concernin~ 

the mental element of the offense should be interpreted as dispensing with the 

conventional mens rea requirement. Compare to Staples at 1798. (Emphasis added). Law 

makers did not make 22.011 "ailenta concerning the mental element and it is not a crime 

of this nature, therefore, 22.011 cannot be a strict liability type offense classified 

with the public welfare or regulatory offenses that do fit into the definition of strict 

liability offenses, nor can it be treated like them regarding their strict liability 

status. (See Ground 2 section XIII p. 38- 'IN. p. 49~ Also see Staples at 1804: 

"Absent a clear statement from congress that mens rea is not required we should 
not apply the public welfare rationale to interpret any statute defining a felony 
offense as dispensing with a mens rea." 

3. Staples v. U.S. 114 S.Ct 1793 (1994); Liparota v. U.S. lOS s.ct 2084 (1985); U.S. v. 
U.S. Gypsum Co. 98 S.CT 2864 (1978); Smith v. California 80 S.Ct 215 (1959); U.S. v. 
X-Citement Video 115 S.Ct 464 (1994); Morissette v. U.S. 72 S.Ct 240 (1952; New York v. 
Ferber 102 S.Ct 3348 (1982) 
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The Texas legislature has not expressed any statement saying the CMS of intentionallt 

or knowingly does not modify "of a child", therefore, according to the Supreme Court 1 s 

holding in Staples, 22.011 cannot be strict liability, and to say that it is strict 

liability violates the Equal Protection of the Laws Clause of the Constitution. Also 

see U.S. v. U.S. Gypsum Co. supra at 2878: 

"Far morethan the simple omission of the appropriate phrase from the statutory 
definition is necessary to justify dispensing with an intent requirement." 

22.011 never omits any intent requirement, infact the legislators implemented one into 

the heading of the statute which has been interpreted in error to onlf modify one of 

the two mental elements, and that mental element can criminalize a broad range of 

innocent conduct. Compare to Liparota v. U.S. supra at 2087-88, n.6 , where the statute's 

use of knowingly in 7 USC§ 2024(b)(l), like the intentionally.or knowingly element in 

22.011, could be read to modify all or either elements.of the offense. In Liparota the 

CMS could be read to modify only the verbs: "uses, transfers, acquires, alters, or 

!_.)Ossesses". Or it could be read to also modify the element that makes the conduct 

criminal, "in a manner not autorized bf statute". And in 22.011 the CMS could be read, 

like the courts suggest, to only modify "causing the penetration of the sexual organ by 

any means". Or it could also modif f the onlt section of the statute that makes the act 

criminal, "of a child", like the plain language and past Supreme Court holdings say that 

it should. The Supreme Court held that the mens rea requirement applied to both elements 

because they were concerned that the broader reading would "criminalize a broad range of 

apparantly innocent conduct." Id. 2088. Since only interpretin~ the mens rea requirement 

to only modify the sexual act in 22.011 would also only "criminalize a broad range of 

apparantly innocent conduct", the Liparota rationale must also a~plf to 22.011, making 

the prescribed CMS also apply to the element that criminalizes the otherw~se innocent 

conduct. Also see U.S. v. Williams 170 L • .Ed 2d 650 (2008) at 663, where the Supreme 

Court again shares Morrison's rationale that the prescribed CMS in the heading of 22.011, 

or in any statute that.~precedes with:,a._CMS shouid.:.modify the entire provision: 

"The first word of § 2252A(a)(3)-"knowingly"-applies to both the immediately 
following subdivisions, both the previously existing § 2252A(a)(3)(A) and the new 
§ 2252A(a)(3)(Hi at issue here. We think that the best reading of the term in 
context is that it applies to every element of the two provisions. This is not a 
case where grammer or structure enables the challenged provision or some of its 
parts to be read apart from the "knowingly" requirement. Here "knowingly" 
introduces the challenged provision itself, making clear that it applies to that 
provision in its entiret1; and there is no grarrunatical barrier to reading it that 
way." 

~ot:.rison lias·:nG q9ubt., because of the way 22.011 is written, that the Supreme Court 

would interpret the CMS to modify the entire provision including "of a child" like 

they interpreted the statutes in Williama, Liparota, and also X-Citement Video . . :3 ... ~-~ 
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"Some foan of scienter is to be implied in a criminal statute even if not exf:)ressed, 
and a statute. is to be construed where fairly possible so as [like in Liparota and 
Staples].,· to 'avoid substantial constitutional questions." (Emphasis added. in 
bracket~).See X-Citement Video at 467-

The constitutionality of 22.0li's lack of mens rea'or mistake of age defense has been 

questioned many times since its enactment, and it has also been a hot topic o~ debate 

throughout the country over the last 50 years regarding similar.statutory rape offenses, 

therefore, it is a substantial constitutional question that has been frequentlt argued. 

More and more courts, law makers, and commentators are saying that statutory ra~ being 

strict liability is unconstitutional and have eliminated the strict liability aspect, 

especially when it involves.14 to 16 year old teenagers that are in the protected age 

group that 22.011 covers. Also see Staples at 1797: 

"[W]e must construe the statute in light of the background rules of the common law, 
See U.S. Gyf:)sum Co. at 2873, in which the requirement of some mens rea for a crime 
is firmit imbedded. As we have observed, '[T]he existance of a mens rea is the rule 
of, rather than the exception to, the principals of Anglo-American criminal 
jurisprudence.'" 

It goes against everything American, and is more akin to beiny Communist and ttrranical, 

and surely does not fit into an egalitarian society to convict and imprison someone 

without tne traditional requirement of mens rea when the statute does not explicitlf 

allow for it, especially when that person thought his acts were legal and protected by 

the Constitution. Also see Staples 1796-1804 for more Supreme Court law and logic that 

must apply to 22.011. See x-Citement Video at 469; 

"Morissette, reinforced by Staples instructs that the presumption in favor of a 
scienter requirement should apply to each of the statutory elements that criminalize 
otherwise innocent conduct ... age of minority in§ 2252 indisputably possesses the.same 
status as [the] elemental fact [in Staples] because non obscene, sexually explicit 
materials involving persons over the age of 17 are protected by the First 
A_mendment. (Citations omitted), in light of these decisions one would reasonably 
expect to be free from regulation when trafficking in sexual explicit, though not 
obscene materials involving adults. Therefore, the age of the performers is the 
crucial element seperating legal innocence from wrongful conduct." 

Tne same thing can be said about the mens rea requirement in 22.011: 

... age of minority in 2~.011 (14 to 16 years) indisputably possesses the same status 
as the elemental facts in Staples and X-Citement Video because consentual sex 
involving persons older than 16 are protected by the First Amendment, therefore, _ , 
in.:.·· light.":·· : of these Supreme Court holdings one would reasonably expect to be 
free from regulation when exercising their natural right to copulate with adults 
(See ground six), therefore, the age of the consentual-in-fact sex partner is the 
crucial element that seperates legal innocence from wrongful conduct. 

The CMS in 22.011 must also modify the crucial element that seperates legal innocence 

from wrongful conduct, especially since the statute does not dispense with ant mental 

element, or it is a violation of the Eq~al Protection Clause. 

It is also a well known fact that strict liability only applies to statutes that do 

not impose a severe penalty. See Staples ·at 1804: 
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!'Historically, the penalty im~sed under a statute has been a significant 
consideration in determining whether 'the statute should be construed as dispensing 
with a mens rea'. Certainly the cases that first defined the concept of the ~ublic 
welfare offense almost uniformily involved statutes that provided for only light 
penalties such as fines or short jail sentences, not imprisorunent in the state 
penetentiary."(Citation omitted. Emphasis added). 

X-Citement Video at 469 agrees and used § 586l(d) 's 10 year prison sentence from Sta~les 

as reason to find that § 2252 must be interpreted as requiring a mens rea: 

The fact that Staples' 10 year prison sentence 'looms equally large with §2252' 
where violators are punishable by up to 10 years in prison as well as substantial 
fines and forfeitures, .. shows §2252 was not intended to be strict liability .. :,· 

22.011 is punishable by up to 20 years in prison and requires the offender to register 

as a sex offender for life, which is a sentence that is over twi~cl as severe as the 

sentences in cases dealing with § 2252 in X-Citement Video or § 586l(d) in Staples. 

Also see X-Citement Video at 472: 

"A final canon of statutory construction supports the reading that the term 
"knowingly" applies to both elements, cases such as New York v. Fed>er 102 S.Ct 
3348, 3358-59 (1982) ('As with obsenity laws, criminal responsibility ma/ not be 
imposed without some element of scienter on the part of the defendant')(Citations 
omitted). Suggests that a statute completely bereft of a scienter requirement as 
to the age of the performers, [or minor], would raise serious constitutional doubts 
so long as such reading is not plainly contrary to the intent of congress." 
(Citations omitted. Emphasis added in brackets). 

These holdings that the Supreme court has made regarding a scienter requirement, show 

that a scienter requirement must be interpreted in all felony statutes that do not 

dispense with one. All the logic in these holdings far out w•=igh the 1952 dictum cocrment 

made in footnote 8 in Morissette supra about the exception to the general rule of a mens 

rea in 'rape cases involving children', which in all actuality, back then ~rtained to 

statutory rape laws that were designed to protect children under 14 years. Therefore, 

Morissette is distinguishable and that note 8 conunent, which is nothing more than dictum 

taken from a 1944 case and il cannot be used as justification to disprove all the other 

holdings discussed in all the Supreme Court decisions that weigh in favor of the 

requirement of a mens rea in all felony offenses that do not clearly dispense with any 

mental element, including 22.011. And by making an exception to those Supreme Court 

rulings is a violation of Equal Protection of the Laws. 

II. 

The U.S. Court of Appeals Fifth Circuit also agrees with the Supreme Court and 

Morrison's argument that strict liability crimes do not fit in line with a statute like 

22.011, that has a prescribed CMS which never dispenses with any mental element, and 

that the CMS must modify the element that makes the accused conduct illegal, and where 

that statute subjects the accused who reasonably believed they were doing an innocent 

act to a severe term in prison. See U.S. v. Nguyen 916 F.2d 1016, 1019 (5th Cir. 1990): 
(64) 
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Also 

-· 
"When the legislature provides 3. mental requirement for a statutory crime, the 
Court of Appeals must follow that dir"ection." 

see U.S. v. Hernandez-Landaverde 65 F.Supp 2d 567, 572 (5th Cir 1999): 

"A statute should only be construed a strict liability offense when it is clearly 
intended as such. See generally Staples v. U.S. (su~ra) 'The Congress is fully 
capable of creating strict liability crimes when it is there intent to do so.' 
U.S. v. Garrett 984 F.2d 1402, 1409 (5th Cir. 1993). Congress did not include any 
strict liability language in § 1326. Consequently, in the absence of such specific 
statutory language, a criminal statute should be construea as a yeneral intent .. 
crime." 

Also see Rent.v. U.S. 209 F.2d 893 (5th Cir. 1954): 

"Criminal intent is a sine qua non of criminal responsibility." 

U.S. v. Kay 513 F.3d 432,.451 (5th Cir. 2007) uses the synonym of criminal intent, 

"criminal willfulness" to say: 

"Criminal willfulness requires only that criminal defendants have knowledge that 
they are acting unlawful or knowledge of the facts that constitute the offense, 
depending on the definition followed for the particuiar offense, unless the 
statutory text provides an alter-native definition of this element." 

Intentionally and willfuly are synonomous in meaning, so this statemenc should ap~ly 

equally to the intentionally element in 22.011 and require that the defendant have 

knowledge that they are acting unlawful, or knowledge of the facts that constiLute the 

offense, and those facts prescribed in 22.011 are: To commit an offense one must 

intentionally or knowingly cause trte penetration of the sexual organ of a child by any 

means. (Emphasis added)~· Also see Id. 447-51, and n'n:· 52, 53, 6"/, 6Ei for oefinit.ion for. 
willfully that su~por-ts Morrison's argument. 

Also see U.S. v. Anderson 885 F.2d 1248, 1254 (5th Cir. 1989): 

"We think it far to severe for our- community to bear- and plainly not intended by 
Congress- to subject to ten years imprisonment [or 20 years for 22,011] one who 
possesses what appears to be, and what he innocently and r-easonably believes to 
be, a wholly ordinary and legal pistol merely because it has been unknown to him 
modified to be fully automatic. Certainly we have not done this for other offenses." 
(Emphasis added in brackets). 

Yes, Justices Gee and Garwood, it has been done in another- offense. 22.011 has been 

treated with that same kind of absolute strict liability for over 30 years, but it 

subjects p=ople to 20 year-s in prison, and has imµr-isoned people who innocently and 

reasonably believed that a consentual sex partner was a legal a~ed adult because she 

looked, acted, and portrayed herself to be an adult. This same r-ationale, here in 

Anderson, as in Staples and X-Citement Video must under the· equal protection clause, 

equally apply to Morrison, and 22.011. 

III. 

Except for 22.011, the Court of Criminal Appeals and ~our-t of Appeals have also 

supported these arguments in all felonies that pr-escr-ibe a CMS and never dispense with 

any mental element. See Aguir-re v. State 22 S.W.3d 463 and its line of cases that use 

(65) 

0001.05 



Case 7:15-cv-00069-RAJ Document 12-31 Filed 01/20/16 Page 110 of 172 - -· 
the nine guidelines talked about in ground two of this memorandum of law. They have 

concluded in Aguirre at 470-71: 

"Section 6.02 which is in title 2 of the Penal Code, is made applicable to municipal 
ordinances by Section l.03(b): [It is also made applicable to all other :.titles of 
the Penal Code including title 5 where 22.011 is located.] The provision of title 
1,2, and 3 apply to offenses defined by other laws unless the sta~ute defining the 
offense provides otherwise." See Honeycutt v. State 627 S.W.2d 417 at 422. 
Therefore, a CMS is required for the El Paso ordinance, even though it does not 
prescribe one, unless the definition of the offense plainly dispenses with any 
mental element." See Section 6.02{b). 

Also see Honeycutt at 424: 

"One of four CMSs defined in Penal Code 6.02 is an essential element of every crime 
unless the definition clearly dispenses with any mental element, so that no CMS 
is required." (Emphasis added). 

It is well known that there is a presumption in favor of a scienter requirement when 

the statute criminalizes otherwise innocent conduct, patricularly when the prohibited 

conduct involves speech or expression protected by the Pirst Amendment. It has already 

been shown that intimate sexual relationships with consenting adults is an ex~ression 

protected by the First Amendment and in 22.011 the only criminal e:J.:ement;,that»;makesc.the 

statute a crime is that it was a child from 14 to 16 years, therefore, the mens rea 

requirement must modify that element that criminalizes otherwise innocent conduct. Also 

see Ex parte Weise 23 ~.W.3d 449 at 471-472: 

"An affirmative statement in the statute that the crime is done without fault ~ould 
be conclusive [to determine if the statute plainly dispensed with a mental element], 
in this case as in Aguirre [and also 22.011] there is no such statement. The Court 
of Criminal Appeals noted that 'the typical strict liability statute is empty'-it 
simply says nothing about a mental state~' Aguirre at 471, but then they observed 
that under legislative history of 6.02, the mere omission of a mental element cannot 
be construed to plainly dispense with a mental element and thus leaves the 
presumption that one is required." (Emphasis added in brackets). 

See Slott v. State 148 S.W.3d 624, 632-633 (2004): 
"The knowledge requisite to a knowing violacion of a statute is factual knowledge 
as opposed to knowledge of the law. See Bryan v. U.S. 524 U.S. 184, 192 (1998). 
Consequently, 'knowingly' means only that the defendant knows factually what he 
is doing. U.S. v. Baytank 934 F.2d 599, 613 (5th Cir. 1991). 

Does that mean that defendants in Slott, to be criminally liable, had to know they were 

only disposing of waste, or that they knew the waste was hazardous as defined in the 

regulation? No, to be criminally liable "-the state had to prove appellants knew they were 

storing or disposing of waste that was hazardous, that it had the potential to do harm 

to others or the enviroment". Id. 633. So in 22.011 does the CMS require that the 

defendants only have to know factually that they penetrated a sexual organ? No, that 

means that the defendants, to oe criminaily liable, have to know facLually that the 

sexual organ they i;>enetrated was one of a child's. These Texag~ appellat:.e.·cas.es •. show..:tbat it 

must be proved that Morrison knew the facts that make 22.011 illegal. 
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IV. 

In light of these cases , Morrison has shown that: 

(1) Mens rea is a requirement that is to be proved in all felonies that prescribe a CMS 

and where they do not clearly dispense with any mental element. 

(2) Strict liability is reserved for limited circumstances such as public welfare 

offenses or regulatory offense which are either silent about or dispense with a mens 

rea element, and the defendant must or should know that he is dealing with a 

dangerous devise that places him in relation to a public danger. 

(3) A statute's CMS must modify the element that makes the statute criminal in order to 

prevent the statute from criminalizing a broad range of otherwise innocent conduct. 

(4) Some form of scienter is to be implied in a criminal statute even if not expressed, 

and a statute is to be construed where fairly possible so as to avoid substantial 

constitutional questio~s, and strict liability offenses do not carry long prison terms. 

Morrison has shown that 22.0ll cannot be c6ns.t:.l7ued as a strict liability offense because; 

(1) 22.011 is not silent as to a mens rea/CMS requirement. One is prescribe~. 

(2) 22.011 does not clearly dispense with any mental element. 

(3) 22.011 is a statutory crime, therefore, a traditional element of scienter is 

necessary. 

t4) 22.011 does not regulate potentially harmful items that pose a danger to the public 

as a whole, as does the traditional public welfare or regulatory offenses that are 

strict liability do. Therefore, the defendant cannot be expected to know he is 

dealing with such dangerous items that places him in responsible relation to a public 

danger which alerts him to the probability of strict liability {as interpreted by 

the courts) while he is exercising a fundamental right that is governed by natural 

law. 

(5) The strict liability aspect of 22.011 (as defined by the courts) criminalizes 

innocent conduct because the mens rea attatches only to the act which by its self 

is innocent conduct, and that is in opposition with numerous Supreme Court holdings 

that say mens rea must attatch to the element that makes the accused conduct criminal. 

(6) 22.011 is a felony that subjects the offender to 20 1ears prison which is 

incornpatable with the theory of public welfare/strict liability offenses, and the 

holdings that distinguish strict liability crimes from crimes that subject the 

accused for long prison sentencei. 

v. 
The Court of Appeals as shown in ground two, have continually ignored thesa factors, 

holdings, and laws that relate to 22.0ll's mens rea, and despite the plain language of 
(67) 

000107 



Case 7:15-cv-00069-RAJ Document 12-31 Filed 01/20/16 Page 112 of 172 • -· 
the statute, they have deemend 2i.Oll strict liability. By doing that thet have violated 

MOrrison's right to equal protection of the laws that are discussed above and in yround 

two, c:lusinSJ him to involuntary plead guilt/ to the offense, and ultimately being 

sentenced to 16 years in prison, and having to register as a sex offender for the rest 

of his life. If the courts :would have.· treated 22.011 like they have done in all felonies 

that prescribe a CMS that do not dispense with any mental element, MOrrison would have 

used these aforementioned rulings and laws at trial and proved he was actually innocent 

of the crime as the plain language of the statute suggests, and he would have been , 

acquitted. 

VI-

The exception to the general rule of a mens rea requirement regarding age in statutory 

rape cases has been upheld by the Court of Appeals because the state has a legitimdte 

interest in protecting the health and safety of its children. ·It is,also important to 

protect them from the improper sexual advances from adults, and from sexual assault. 

See Scott supra at 242, and Byrne at 751, 752; and ground three section rv. pp. 55-56. 

Morrison suspects that the state will attempt .to use the same justifications to say 

22.011 passes constitutional muster so to satisfy the rational basis test for this eyual 

?rotection challenge as well. Morrison wishes to again assert that the strict scrutiny 

analysis must be used because the strict liability interpretation of the statute (which 

Morrison is challenging as unconstitutional) inhibits peoples' constitutionallt protected 

fundamental, natural right to copulate with adults from 17 to 25 by yiving them a choice: 

Either to make sure the person who may be 17 to 25 years is not a minor by checking 

birth records or identification, or go to prison for 20 years, which mat chill or even 

freeze peoples' will to exercise that natural right. Therefore, 22.0ll's strict liability 

interpretation can only be upheld if it is precisely tailored to further a compelling 

governmental interest, which it cannot be because, first the plain language of the 

statute as Morrison has shown, is not precisely tailored co be strict liability because 

there is a mens rea/CMS prescribed in the statute and the legislature did not dispense 

with any mental element, and .second 22.011 can operate just as effectivelt to satisfy 

the governmental interests if it was not strict liability. The strict liability 

interpretation, absolutely, does nothing to increase the effectiveness of 22.011 in 

cases like Morrison's to justify the disparity of treatment to Morrison and other ... 

offenders of 22.011, and the offenders of all other felonies who do have the right to 

equal protection of the laws and require a mens rea to be proved to be found guilty of 

the offense. 

8ven if the rational basis test was used to test the constitutionality of the strict 
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liability interpretation of 22.0ll it would still fail to sustain the constitutionality 

of the statute because the same governmental interests the state. uses regarding 22.011 

were used in the creation of 18 USC § 2252 in X-Citement Video, yet in that case it was 

held that § 2252 require a mens rea, therefore, any rationally related governmental 

interest used to justify the Equal Protection of the Laws violations that Morrison 

lodges, standing next to X-Citement Video, will not suffice. 

- AND REX;!UEST FOR RELIEF 
Morrison agrees with the state and the courts that m~nors should be protected to a 

greater extent than adults, because of their vulnerabilities and propensity to make 

immature and bad decisions. Morrison also agrees with the operation of the plain 

language of 22.011, which is to penalize adults who "intentionally" or "knowin<;Jly" have 

sexual relations with a child who is from 14 to 16 years by taking advantage of their 

vulnerabilities and ilMlature ways. However, in an attempt to regulate this behavior, 

and despite the prescribed CMS that never dispenses with any mental element, the courts 

have made an exception to the general rule of the mens rea requirement and have decided 

to penalize adults even though they did not know the person they had consentual sex with 

was under 17. Because 14 to 16 year old teenagers, these days, can easily be mistaken for 

adults, an exception to the requirement of mens rea permits the state to convict good

hard working young men of the very serious and life ruining felony entitled "Sexual 

Assault of a Child" while engaging in what thef thought to be a legal, constitutionally..~.;' 

protected natural act, leaving them without any defense regarding their CMS. That rule 

like the Anderson court said at 888 F.2d 1249: 

"Is aberrational in our jurisprudence- a jurisprudence largely based on the Anglo
Saxon conunon law- and should be discarded." ... 

•.. Much like the Court of Criminal Api;>eals discarded the exceytion to the general rule 

of nonadmissability of extraneous offense involving sex offenses with other children in 

Boutwell v. State 719 S.W.2d 164 (1986}. Any exception to "The Rule", as does the ·' 

exception to the rule requiring a mens rea in statutory rape cases, violates the Eyual 

Protection of the Laws, which makes the strict liability interpretation of 22.011 

unconstitutional on its face and as-applied to Morrison. 

Morrison respectfully and humbly asks this Fine Court of Criminal Appeals to reverse 

his conviction and remand for new trial so he can use the previously discussed laws and 

holdings to prove his actual innocence to 22.011. Or to reverse his conviction and grant 

him an acquittal and order his release from prison like done in other cases where a 

statute was deemed unconstitutional on its face or as-applied to the a~plicant. 
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ARGUMENT FOR GROUND SIX 

Morrison has standing to challenge the constitutionality of the overbroad, and vague 

strict liability interpretation of 22.011, as-applied to him, since he has been directly 

effected and imprisoned by the strict liability effects.:that have and will continue to 

inhibit his First Amendment protected rights of freedom of intimate association and right 

to copulate. Since the inhibited conduct involves a First Amendment protected fundamental 

right, governed by natural law, Morrison also has standing to challenge the statute 

facially as being unconstitutional to others not before the court. See Broadwick v. 

Oklahoma 93 S.Ct 2908, 2916 (1973), where they held that: 

"When attacks on overlt broad statutes are in the area of the First Amendment a 
litigant can challenge a statute, 'not because their own rights of free ex~ression 
are violated, but because of a judicial predication or assumption that the 
statute's very existance may cause others not before the court to refrain from 
constitutionallt pr-otected speech or expression.'" 

Also see Bigelow v. Virginia 421 U.S. 809, 95 S.Ct 2222(1975); Dombrowski v. Pfister 380 

u.s. 479, 85 s.ct 1116 (1965)·; 

"The courts have consistantly recognized an individual.' s standing to attack an 
allegedly overbroad statute which inhibits or chills conduct pr-otected by the 
first Amendment, without regard to whether the plaintiff's own conduct could be 
regulated or prohibited by a more narrowly drawn statute." (Emphasis added). 

II. 

The Overbreadth Doctrine l.s the constitutional doctrine holding that if a statute is 

so broadly written that it deters freedoms protected by the First Amendment then the 

statute can be struck down on its face because of its chilling effect on the 

constitutionally protected rights- even if it prohibits acts that may legitimately be 

forbidden. See Blacks Law Dictionary (2009 ed). In other words, if a statute causes 

people to refrain or not want to exercise a protected fundamental right then it is 

unconstitutionally overbroad. However, in order to establish standing, a i;ierson must 

present mor-e than just allegations of a "subjective chill", and must pr-esent a claim of 

specific present objective harm,.or.a threat of specific future harm from the prohibitions 

of the statute under attack. See Bigelow at 816-817. 

The way 22.0ll has been interi?reted by the Court of Appeals as being a strict ....... . 

liability offense causes it to convict anyone who has had consentual-in-fact sex with 

a minor from 14 to 16 years of age who is not their spouse and is more than three years 

older- than the minor, regardless if the older person thought their sex partner was an 

adult, and it leaves them with absolutely no defense to prove their CMS. 

The strict liability interpretation has inhibited and chilled Morrison's and others' 

constitutionally protected natural right to copulate and to exercise in their freedom of 

intimate association with the 17 to 25 year age group. Therefore, the strict liability 
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interpretation is constitutionally overbroad as-applied to Morrison and on its face. 

Morrison has already shown that consentual sexual relations between adults are a 

right that is protected by the Constitution, therefore, his conduct relating to the 

offense would be protected by the First Amendment had it not been that.a minor was 

involved. The age of the minor, thus, defines the boundry between conduct that is . 

protected by the Constitution and conduct that is not. 

The ·.=iuestion Morrison presents to the Honorable Court of Criminal Apt,Jeals is whether 

the Court of Appeals, and other courts can overbroadly construe 22.011 as being strict 

liability regarding the age of the minor, and subject f>eOple to prison for 20 years 

and require them to register as sex offenders for life, for misjudging the precise 

location of that boundry, when a lot of times that boundry is indistinguishable? 

To answer the question, Morrison points to several Supreme Court holdings in supf>Ol:"t 

of his argument where they have struck down statutes that were overbroad and inhibited 

and chilled rights and freedoms that are protected by the First Amendment. See Smith v. 

california 361 U.S. 147 (1959), where the highest court in the land struck down an 

ordinance that imposed liability on a book seller for possession of an obscene book. 

The Supreme Court noted that legal doctrines such as strict liability, although generally 

constitutional, "cannot be applied in settings where they have the collateral effect of 

inhibiting the freedom of expression, by making the individual the more reluctant to 

exercise it." Id. at 151. The Supreme Court feared that a bookseller, faced with strict 

criminal liability, would: 

"Tend to restrict the books he sells to those he has inspected: and thus, the state 
will have imposed a restl:"iction upon the distribution of constitutionally protected 
as well as obscene literature ... The bookseller's limitation in the amount of 
reading material with which he could familiarize himself, ana· his timid~ty in the 
face of his absolute criminal liability, thus would tend to restrict the public.' s 

'· access to forms of the printed word which the state could not constitutionally 
suppress directly. The bookseller's self-censorship compelled by the state, would 
be a censorship affecting the whole public, hardly less virulent for being privatelf 
administered. Through it, the distribution of all books, both obscene and not 
obscene, would be impeded. Id. at 153-154. 'l'he court, therefore, concluded that a 
distributor could not be punished if he did not have some 'knowledge of the 
contents' of the allegedly obscene material.Id. at 153. 

Also see Miskin v. New York 383 U.S. 502, 511 (1966): 

"The constitution requires the proof of a scienter to avoid the hazard of self
censorship of constitutionally protected material." 

In New York v. Ferber 458 U.S. 747, 765 (1982), the Supreme Court noted that the same 

principle applied to laws banning sexually explicit depictions of minors: 

"As with obscenity laws criminal responsiblity may not be imposed without some 
element of scienter on the part of the defendant." 

The Supreme Court has held that a speaker may not be put at complete peril in 

distinguishing between protected and unprotected speech. Otherwise, he could only be 
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certain of avoiding liability by holding his tongue, causing him "to make only statements 

which 'steer far wide [] of the unlawful zone. See New York Times Co. v. Sullivan 376 

U.S. 254, 279 {1964); quoting Speiser v. Randal.357 U.S. 513, 526 (1958). 

Also look to Hustler Magazine v. Fallwell 108 S.Ct 870, 880 (1988): 

•A rule that would impose strict liability on a publisher for [unprotected speech] 
would have undoubted 'chilling'effects on speech ..• that does have constitutional 
value." 

II. 

The strict liability interpretation of 22.011 has precisely the same effect on 

conduct that is protected by the First Amendment. Because a lot of 14 to 16 year old 

minors do look and act older and more mature than some of their peers and can easily be 

mistaken as someone who is from 17 to 25 years old, especially if that is there .. ~· ~·--' -·

intention, and they apply make-up and wear clothing that makes them look like an adult. 

Granted their age may be confirmed and ascertained by birth certificates, state 

identification cards, driver~s licenses, statement from friends and familt who know the 

minor, but all these sources· are fallible. Documents can be, and frequentlf are forged, 

people can be mistaken or lie. 

This scenerio, like in Morrison's situation presents a serious dilenuna facing those 

who are in a situation where they think they are constitutionally protected and are 

doing an innocent act bf exercising in their freedom of intimate association and their 

natural right to copulate with a consentual sex partner who has presented themselves 

as an adult. There is no way to be absolutely, 100 percent sure, that a potential sex 

partner who is mature in appearance and demeanor is not a minor. Because of the strict 

liabilitf interpretation of 22.011, even if the defendant took the most elaborate steps 

to determine how old the minor was, who lied and told him she was 21, and he could not 

ascertain her true age and had sex with her, he would still be subj~ct to 20 1ears in 

prison without being allowed any kind of defense to prove he had rn~~ili.l intenttons.:nor;·. did 

he think he was doing anything illegal. Take for instance several sceneries that have 

happened and will continue to happen unless the unconstitutionally-overbroad, strict 

liability interpretation of 22.011 is struck down: 

A 25 year old man enters an 18+ night club like he does every Friday night, he has 
several drinks, mingles around, and has the intention of hooking up with one of the 
female patrons who are at the same club, who he knows must be 18 1ears or older to 
get into the club. He approaches a group of three attractive females and asks one 
to dance. They dance, flirt, and get to know each other. She is not drinking 
because the I.O. she got into the club with is her 20 year old sister's, who looks 
similar to her. She tells him she is 20 years old, which he believes because he has 
no reason not to. He exercises this right several times a month and it has never 
crossed his mind that a minor would be in the club. Ducing the night they continue 
to have a good time dancing, kissing, and groping each other. He has quite a bit to 
drink so he asks her if she could drive him home in his truck when they leave. She 
says yes, they leave, and go to his house where thef end up having consentual sex. 
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At some point during the night the gir:l's parents find out she was not at the 

friend·' s house she was suppose to be at, and they investigated by calling her: other 
friends' parents. Allthree friends' parents thought their daughter was spending the 
night at another friend's house. After a couple of phone calls, they find out that 
she was at the night club. They go their, ask around, and find out that she left 
with the 25 year old man. The parents call the police, they find out where he lives 
and find her over at his house. The police question him about their: relationship, 
and he tells them the truth: He met her .. at the club, he got drunk, she drove him 
home, and they had sex. He is then arrested for sexual assault of a child. He only 
then finds out she is really 15 years old. He goes to court and he finds out he 
cannot use his mistake of her: true age as a defense, and the pr:osecutor: does not 
have to prove he knew she was a minor. The prosecutor offer:s him a plea bargin of 
five year:s prison, and requires that he will have to register as a sex offenderi..for 
life. His attorney vehemently tells him to accept the plea. He is very reluctant 
to accept the offer because he feels that he did nothing wrong to end up in pr:ison. 
He was doing the same thing he does every weekend and what the maJority of single 
men in their 20s do. His attorney assures him that if he goes to trial he will go 
to prison for 15 to 20 years because he had sex with a minor and it does not matter 
that he thought she was 20 years old. He has no choice but to accept the five year 
prison sentence, and the sex offender r:eqistration requirements. He goes to ~risen. 

Five years later because of the strict liability of the char:ge he was in ~risen 
for he chooses not to even associate with anyone who looks under 25 years JUSt to 
be absolutely safe that he will not be .rrosecuted again. He knows that if thdt 
happened again they would probably enhance his sentence and give him a life sentence, 
and he would again have absolutely no defense to protect him, therefore, the only 
way in defending himself now is to associate with people who look 25 or older· and 
could not possibly be a precocious minor pretending to be an adult. He learned his 
lesson! 

He goes to another club and is drinking a beer: by the bar when a very attractive 
female who appears to be 21 to 25 years old approaches him and asks him to dance. 
Part of him really wants to, so he asks how old she is. She tells him 21 years old. 
He puts all his heartache from prison, along with all the things that come with 
being labeled as a sex offender in the forefront of his mind and does not take the 
chance that she could be illegally in the club and only 15 or 16 years old, so he 
chooses not to exercise his Fiest Amendment protected freedom of intimate .... 
association with her and he refuses the offer. Both his and her freedom of intimate 
association and natural right to have a sexual relationship were infact burdened.· 
because of the strict liability interpretation of 22.011, makinq it substantiallv 
overbroad as to the definition of the Overbreadth Doctrine and Supreme Court 
pr:ecident. 

m. 
The same thing happened to Morrison and his brother Jason, since they were led to 

beli~ve the minor in their: case was 21 years old. After: they were pressured into pleading 

guilty, labeled as sex offenders, put on probation, and required to go to an extensive 

sex offender treatment program, both Morrison.and Jason were very reluctant in exercising 

their First Amendment protected freedom of intimate association and right to copulate 

with anyone who fell into the catagory of being from 17 to 25 years, and because of the 

strict liability interpretation of 22.011, they were forced to either yo through an 

elaborate method of assuring their: potential sex partner was of legal age by checking 

two forms of photo I.O., making sur:e the female signed a written consent contract that 
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said she was legal and not lying about her age, and asking her friends to confirm her 

age. Historically, this proved ta be very offensive to the girl in 4uestion, so at times 

Morrison would altoqether choose not to even exercise in that First Amendment right so 

not to offend anyone, and also because he was scared he would be prosecuted again for 

mistaken the age of someone who he thought looked, acted, and told him she was an adult, 

but was not. 

The fact that Morrison has now gone to prison because of,.the .. str-ict.diab.ilitl·'·'' . .,._.,: 

interpretation of 22.011, and he has experianced. the unpleasantries.of that life, only 

makes this burden on his freedan of intimate association and right to copulate more 

severe because once he is out, he must continue to curtail this right, and act with this 

mentality and precaution, or else chance the risk of subjecting himself to life in prison. 

Morrison has shown that the overbroad, strict liability interpretation of22.0ll is 

real and has and will continue to substantially inhibit his and other. ~eoµles' first 

Amendment protected rights and it has therefore, made 22.011 unconscitutional on its 

face, and as-applied to him. 

"An overbreadth statute is one that is designed to burden or punish activicies which 
are not constitutionally protected, but (that] includes with in.its sea~ 
activities which are protected by the First Amendment.(Citation omitted). An 
overbroad statute is invalid on its face, not merely as applied, and cannot be 
enforced until it is either redrafted or construed more narrowly by the ?roµerly 
authorized court. This in effect, removes the speech-limiting 'Sword of Damocles' 
from over the heads of those who might wish to engage in expression (or intimate 
association] protected by the First Amendment, but who are deterred in their 
inclination to speak (or to act] when they learn that what they seek to saf (or do] 
is rendered unlawful by the overbroad provisions of the statute." See Hill v. City 
of Houston, Tex 764 F.2d 1156, 1161 (5th Cir. 1985).(Emphasis in brackets is mine). 

22.011 on its surface prohibits clear and precise conduct (See 22.0ll(a)(2)(~-E)) that 

has been interpreted not to be protected by the First Amendment, but the strict liability 

interpretation pulls with in the statute's scope, conduct that is protected by the 

First Amendment and has made it extremely risky for men to exercise in their First 

Amendment protected right to copulate. Morrison has shown how the strict liability aspect 

has and will continue to burden these rights. 

"A statutor-y enactment, though it be clear and t>recise as to the conduct ~rescdbed, 
nonetheless must be struck down on overbreadth grounds if in its reach it forbids 
(or inhibits] expression [or conduct] which is protected by the constitution. See 
Grayrled v. City of Rockford 408 U.S. 104 {1972). The crucial question in an 
overbreadth case is whether the legislation under attack sweeps with in its ambit 
speech or conduct which is not subject to suppression. Id. If so, then. the statute 
must be declared unconstitutional on its face, regardless of the fact that the 
conduct of the particular person ~resenting the challenge could be regulated by a 
more narrow statute. See Doran v. Salem Inn Inc. 422 U.S. 922, 933 (1975). 

In order to remove this "Sword of Domacles" from over our heads, and to save this 

important statute from the fate discussed above, all that would need to be done is for 

the Court of Criminal Appeals (who is the proper court to do so) to construe the statute 
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more nal:'rowly, and interpret the plain language of the statute's CMS to modify "of a 

child", or at the minimum allow for an affil:'mative defense of mistake of age like at 

least 18 other jurisdictions in the United States of America allow for. In doing so it 

would propel:'ly narl:'ow the statute and make it constitutionally sound, and 22.011 would 

infact remain just as effective in protecting minors from 14 to 16 years from the 

improper sexual advances of adults, and it would continue protecting their health and 

safety, while at the same time keeping the provision from sweeping to far and deterring 

protected First Amendment freedoms. It would also prevent men from going to prison for 

engaging in conduct they thought was a right .. :;,and destroying their's and their family's 

lives. The strict liability interpretation like already argued does nothing to improve 

the statute's effectiveness, it infact is more harmful to society because it subjects 

people to extortion, blackmail, and entrapment. 

IV. 

Take for .instance a hateful wife who divorced her husband and wanted absolute custOd/ 

of their children, wanted the house, both cars, and all the wealth and possessions they 

aquired during their marriage. All she would have to do is convince or pay a ma~ure 

looking, attractive 14 to 16 year old female to approach her husband, come on to him, 

and entice him into having sex with her. If he took the bait and she lied to him about 

her true age, and presented him with a fake I.D.,if he asked, he would still be criminally 

responsible and subject to prison for 20 years, and the wife would have easily, throu~h 

the unconstitutionally overbroad, strict liability interpretation of 22.011, gotten 

everything she wanted and there would be nothing he could do about it. 

Or an over-zealous police officer trying to make a name for himself could in fact do 

something similar, he could make a precocious minor a fake I.D., pay her and but her 

clothes to wear to make her look even older, and get her to have sex with men that he 

either wants to put in prison or to blackmail for information about other criminal 

activities, and his chances of success because of the strict liability interpretation 

of 22.011 would be 100 percent. 

Or take an 18 year old male who is planning to move out of his parents house, but 

instead of moving into an apartment he sets his heart on living in the nice three bedroom 

house his successful 26 year old cousins own. As a way to influence their decision to 

allow him to move in, he makes it a point to bring attractive women over so they can all 

party. Qne night he brings an attractive mature looking 15 year old female over to their 

home and tells them she is 21 years. They all end up having sex with her in one form or 

another and the 26 year old men go to prison. The 18 year old never gets charged. 

Another probability that could have happened in the above scenerio that hits close to 
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home for Morrison is, take an 18 year old male who wants nothing more than to become a 

firefighter for the local fire department, but he cannot because his 27 year old cousin 

already works there and the city has a strict nepotism policy. The 18 tear old cousin 

brings an attractive mature looking 15 tear old female, all dolled u~ like she Just left 

the club, to the firefighters house and tells him and his other cousin she is 21 years 

old. They bring alcohol and all start to drink and have a good time. She out of the blue 

suggests they perform body shots off of various parts of her bodt. One thing leads to 

another and all three men have sex with her and the 27 year old brothers are arrested 

and sent to prison. The firefighter loses his job and the cousin is now free to work at 

the fire department. 

In all of these sceneries the persons charged all acted on their natural, .inherent 

protected right to copulate with someone thet reasonably thought to be an adult, but 

the strict liability interpretation of 22.011 swung to far and captured them into its 

grasp, ruining their lives while all they intended to do was act on this natural r-ight. 

The last two sceneries mentioned could apply to Morrison and Jason, while the other 

sceneries discussed, except for the hypothetical policeman scenerio, are real stories 

told to Morrison by people he has been imprisoned with. 

Morrison has no doubt that the state's interest reqardinq 22.011 can be serve<'.Lmore:, 

adequately by a more narrowly drawn statute, tailored more precisely toward the conduct 

that the state seeks to protect, which is to protect 14 to 16 year old minors from adults 

who "intentionally" or "knowingly" have sex with minors. Morrison has shown that the 

overbroad strict liability interpretation of 22.011 is real, and a specific present and 

future objective harm,which has and will continue to compromise a substantial range of 

constitutionally protected conduct that is deterred by the present interpretation of the 

statute, which makes 22.011 overbroad on its face and as-applied to Morrison. 

REX2CJEST FOR RELIEF 

Because Morrison has shown that the strict liabilit/ interpretation of 22.011 is 

overbroad .. Marrison asks this Honorable Court to reverse his conviction and render an 

a~quittal, or to interpret the statute more narrowly like the plain language sug~ests 

and apply the CMS of intentionally or knowingly to "of a child", or allow a mistake of 

age defense and give him a new trial. 
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ARGUMml' FOR GlCXJND SEVEN 

A criminal statute must be sufficiently clear in at least three respects: 

(1) A person of ordinary intelligence must be yiven a reasonable opJ?Ortunity to know 

what is prohibited. See Gratned v. City of Rockford 408 U.S. 104, 108 (1972). 

The rationale for this is obvious; Crimes must be defined in advance so individuals 

have fair warning of what is forbidden. A lack of notice poses a trap for the innocent 

and violates.the first.essentials of due process. Id. 

(2) The criminal law must establish determinate guidelines for law enforcement. 

"A vague law impermissibly deligates basic policy matters to policeman, Judges, 
and juries for resolution on an ad .hoc and subjective basis with the attendant 
dangers of arbitr:-ary and discr:-iminatory applications." Grayned at 108-09. 

(3) Where First Amendment freedoms are implicated, the laws must be sufficiently 

definate not to abridge the right of free speech or to chill protected expression, 

association, or conduct. 

"When a statute is capable of reaching First Amendment freedoms, the doctrine of 
vagueness demands a greater degree of specifity t.han in other contents." See 
Kramer v. Price 712 F.2d 174, 177 (5th Cir. 1983). Compare to sanchez v. State 
974 S.W.2d 307 {1998). 

Morrison will show that 22.011 is impermissibly vague in all three of these factors, 

and unconstitutional on its face and as-applied to him. 

IL 

In a facial challenge for vagueness, like in the overbreadth facial challenge, a 

courts first task is to determine whether the enactment reaches a subsr.antial amount 

of constitutionally protected conduct. See Villiage of Hoffman Estates v. Flif)Side 

Hoffman Estates Inc. 102 S,Ct 1186, 1191 (1982). In other words: 

"A statute is considered impermissibly ov~rbroad if in addition to proscribing 
activities which may constitutionally be forbidden, it sweeps with in its coverage 
speech or conduct which is protected by the First Amendment." See Clark v. si.:ate 
665 S.W.2d 476 (Tex-Crim. 1984). 

In making that determination a court should evaluate the ambiguous as well as the 

unambiguous scope of the enactment. To this extent, the vagueness of the law affeccs 

overbreadth analysis. The Supreme court has long recognized that ambiguous meanings 

cause citizens to "steer far wider than the unlawful zone ... than if the boundries of 

the forbidden area were clearly marked." Hoffman at 1191 n.6. 

Morrison has shown already that his intentional conduct (having sexual intercourse 

with an adult of 21 years) is conduct thac is protected by the first Amendment, and 

the vagueness and ambiguity of 22.011 has caused the Court of Appeals to subjectively 

(77) 

00011.7 



Case 7:15-cv-00069-RAJ Document 12-31 Filed 01/20/16 Page 122 of 172 • -· 
interpret the statute as strict liability, causing it to be overbroad and has cause 

Morrison and others to .'.steer far wide from the unlawful zone' -~and has chilled their 

First Amendment protected conduct as explained in ground six. 

22.011 has been interpreted in two different ways. One is like the Court of Appeals 

suggests: To commit an offense a person must intentionally or knowingly; cause the 

penetration of the sexual organ of a child by any means. (Emphasis added.). They interpret 

the CMS as only modifying the act of penetrating the sexual organ that hap~ens to be 

one of a child's, and despite 6.02(b) the .. cMS does not modify !'.oLa.:child". So if 

someone reasonably believed their sex partner was a consenting adult, but thet really 

were not, then "Sorry 'bout your bad luck, your still going to prison!" 

The other way 22.011 has been interpreted is like Morrison, the Johnson jury (See 

Johnson v. State 967 S.W.2d 848, 858 (1998)), Scott in (Scott v. State 36 S.W.3d 240 

(2000)), and other people of ordinary intelligence have interpreted it: To commit an 

offense a person must intentionally.or knowingly:~cause the penetration of the sexual 

organ of a child by any means. They interpret it much like the Supreme Court has 

interpreted similar constructeitl statutes,4 like the plain language suggests, which is 

that the CMS modifies any and all elements following the prescribed CMS, and since the 

legislature did not dispense with any mental element including the actor's intent or 

knowledge that he penetrated the sexual organ "of a child", then the CMS must modify 

"of a child"-

Morrison's interpretation of 22.011, as stated in ground two, is in all actuality 

not vague, nor ambiguous. To him the legislative intent is clear, and a ~roper 

statutorycpnst(uction.analysis, as suggested in ground two, would bring the same 

interpretation that he has, (that the CMS must modify "of a child"). Morrison, therefore, 

challenges the vagueness and ambiguous nature of the statute, only because it has been 

interpreted two different ways, and the Court of Appeals' strict liability inter~retation 

has made 22.011 unconstitutionally vague and overbroad, and the result is that he was 

denied his right to present a defense which forced him into pleading guilty, ultirnately 

ending in a 16 year prison sentence. 

III .... 

22.011 is unconstitutionally vague on its face in the first guideline of Grayned 

supra because Morrison and other people of ordinary intelligence cannot ascertain any 

strict liability denotations in the offense by the plain language of the statute, 

4. Liparota; X-Citement Video; Flores-Figueroa .. Supra; .'and U .S:, v ... Williams. 170 .. L.Ed2d 
650, 663 (2008). 
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because the statute does have a CMS that can be and has been interpreted .. to modify all 

elements of the provision, and no where has the legislature said in the statute that 

the CMS does not modify "of a child". 

While it is a requirement that all criminal statutes give the persons.of ordinary 

intelligence a reasonable opportunity to know what is forbidden, 22.0ll's strict 

liability interpretation does not do so because that interpretation is onlt found in 

a few Court of Appeal decisions that are apart from the Texas ?enal Code where the 

legislature posted the 22.011 provision to give people fair notice of what is forbidden, 

and that provision does provide a CMS, and therefore, ·is not strict liability. The 

strict liability interpretation is not fair notice of the conduct proscribed by the 

statute. It has in .. fact trapped Morrison and others who thought they were doing an 

innocent, constitutionally protected act, but unfortunately were duped for one reason 

or another by the age of their sex partner, and unwittingly corrunited the offense, and 

then they were sent to prison, or put on probation and required to register as a sex 

offender for life, all because of the sub3ective strict liability interpretation which 

is not present any where in the statute. 

Scott, in Scott v. State supra also interpreted the statute as modifying not only 

the act, but also requires knowledge of the victim's age because the statute's plain 

language, as interpreted under U.S. v. X-Citement Video supra (See Scott at 241). 

It can be safely inferred that Scott and his attorney, Ken J. Mcclean are people of 

ordinary intelligence. 

The rnajority of people, including Morrison know it is a crime to have sex with 

minors, and most people steer away from that illegal conduct. So to post a statute 

that has a clear scienter requirement that can be easily, and has been interpreted to 

modify that the sexual organ that is penetrated is one of a child's, then once 

someone exercises their right to copulate and then are unexpectantly charged with che 

crime of 22.011, but they cannot use the prescribed CMS that is plainly written into 

the law as a defense is not fair notice of the conduct that constitutes the crime. 

If it was prescribed into the statute that 22.011 was strict liability, or if the 

statute dispense~Lwith. the intent or knowledge mental element regarding the age, then 

people of ordinary intelligence would have fair notice that statutory rape is strict 

liability, and they would know to take extra precautions when engaging in sexual conduct 

with anyone who could possibly be in the protected age group. Then they would not be 

trapped by the Court of Appeals'interpretation of strict liability.(which does not 

exist in the language of 22.011), then be blindsided about ~aving no defense when they 

reasonably thought their sex partner was a legal adult. That is a lot like what Justice 

Scalia was talking about when he wrote: 

"Indeed it is not unlike the pr-actice of Caligula, who reportedly 'Wrote his law.s. 
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in a ver:y small character:, and hung them uµon high pillars, the mor:e effectu.:i.lly' 
to ensnar:e people." See Flores-Figueroa at 863. 

IV. 

The ambiguity and vagueness of 22.011 has affected Morr:ison in two ways that were 

detrimental to his situation. This is his.as~applied challenge. Like staced above, it 

is commonly known that having sex with minors is prohibited and a person will go to 

prison for doing it. Morrison has steered clear of the conduct as stated in the 

provisions, commonly known to the masses as statutory rape. Up until his arrest, 

Morrison has never heard of, nor read in any statute notifying him that statutor1 rape 

is strict liability. That is not a corrmon known fact to the general public. The 

commonly' known fact regarding statutory rape is that if someone has sex with a minor:, 

whether: it is consentual or not, they will be subject to the charge and go to prison. 

Indicating that the actor targeted or knew they were having sex with a minor. The 

colloquialism: "Sixteen will get you twenty!" supports that fact, and unlike what Judge 

Meier said in Fleming v. State 323 S.W.3d at 859 when attempting to JUStift the .~ ..... 

similarly written statute 22.021 as giving sufficient notice of strict liability bf 

saying: 

"And it is widely recognized that adults are well aware of the strict liability 
aspect of statutory rape laws. See Jadowski ... 680 N.W. 2d 810, 821 n.42 (Wis.2004). 
(Discussing the colloquial phrase 'Sixteen will get you twenty!' as a common 
explanation expressing the widespread awareness of statutory rape laws and the 
strict liability aspect of the offense. ) :· (Emphasis added). 

Like in 22.011, there is absolutely no indication in that phrase that tells people that 

statutory rape is strict liability. The fact that the age of sixteen is mentioned, 

notifies the listener of the protected age, so they know where the boundries are to 

steer clear from. If the phrase was going to promote statutory rape as being strict 

liability like, Judge Meier said, then it would need to say something like; 

"Sixteen will get you twenty, even if ~he told you, or you thought she was ;1: •• : 

seventeen or older. Ignorance of her age is no defense." 

That comment by yudge Meier just shows one of the many subjective views that the Court 

of Appeals has had in Justifying the unconstitutional strict liabilitf interpretation 

of 22.011. 

Because the legislature has not written any strict liabilic.y indicatot:'s into 22.(Jll, 

and strict liability is not a commonly known aspect of statutory rape, Morri$on was 

not properly alerted, nor given fair notice of the Court of Appeals' subJective 

interpretatio~ of 22.0ll being strict liability. Therefo~e, he was less vigilant in 

whom he had sex with. This ultimately trapped Morrison, be:::ause he was completely 

unaw.ire he could end uµ in prison while exercising his right to have sex with so:neone 
who ~e thought was a consenting legal adult. The strict liability statute (which is 
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n::>t mentioned in tha statute) left Morrison without an.1 defense and forced him into 

pleadin•3 quiity to tha charge. If 22 .011 would have clearly dispensed wi t'1 the mens 

rea regarding the CMS :nodifying "of a chih1", it would then be commonly known and 

:vi:)rrison would have als0 known to be mace vigilant in whom he had .. sex with, and he 

would have made sure his sexual partner !Was not a minor. Ur he wo~ld h«ve steered well 

clear of tht~ protected age by only associating with wome.-1 who looked QVer 25, to make 

absolutely sure they were not m.in1Ks, like he will have to continue t•) do. But as 

Morrison explained in ground six, stric~ liability makes 22.0il unconstitutio~ally 

overbroad ~:i.~:::ause ir. cue-tails First l'unendment protected conduct, an::l that is µcobably 

why the law makers did nol: make 22.0ll stcict liability to begin with 1~hen they er\.:\cted 

it into law. The only wa.'f t:) fix thi.s constitutional r,n:o:::>lem .i..s to narrowly_ constr:.H~ 

the i:::J"IS to rnodify ~'of-.a,·child". o•: to allow a mistake of aqe defense. 

v. 
The vagueness r>f 22.0ll also at:fected Morrison because a.t.:ter he was told b;_1 !tis 

attorn~y, cantacuzine, at hi;:; pre-triaJ,. in 2004, that he would not be able to use a 

defense about his ignor.ance of her ag<?, and it would not matter that .':)he tol.d him she 

was an adult, he pled guilty and took ~hat his attorney told him as truth for six 

years while on probation. After h:'.s arrest in 2010, and while being incarcerat-:d. 

Morrison ro:ad t:·1e plain lanquag\~ of 22.011 which does not suqgest :lny ~trict liability 

connotat i.ons and has a ~S that plainly reads to modify the entir~ provision. Th<! 

pla.i.n lanquage of 22.011 coupled 1with 6.02,· 8.02,: cand 2 . .01 caused him to re)ect a seven 

year plea bargain, because he thought he would get a new jury trial, and explain the 

plain language of. the.statute to a jury and be acqu.i.tted. That ambiguity and vagueness 

in 22.011, and the Court of Appeals' strict liability interpretation which conflicts 

with the plain language of the legislature is what caused Morrison to end up with a 

16 year prison sentence instead of seven. If 22.011 would have been more clear and 

dispensed with the mental element "of a child" as required by 6.02(b) to be strict 

liability, then Morrison would have been given a reasonable opportunity to know what 

was prohibited and accepted the seven year plea offer, and he would have been sentenced 

to seven years instead of 16 years. O~:if~the :Court of Appeals would have done a 

proper statutory construction analysis of 22.011 and interpreted it as the plain 

language suggest,. Morrison would have then been allowed to be able ~o use his lack of 

fulfilling all the elements of 22.011 and been acquitted. Because of that ambiguity 

the Rule of Lenity must be invoked in Morrison's favor and he should be acquitted or 

at the least have his sentence changed to seven years. 

"Under the Rule of Lenity when there is a grievious ambiguity or uncertainty in 
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a ct:"imi.nal statute, it must be resolved in favor of the defendant." See LiJJarota 
v. U.S. 105 s.ct 2084, 2089 (1985); U.S. v. Phipps 319 F.3d 177, 187 {5th· cir. 
2003).Also u.s·.·v: Santos 110·1E'.d2d·912, 920 (2008). 

But also see Kramer v. Price 712 F.2d 174, 178 {5th Cit:". 1983): 

Whatever,t an accused's intent may be, if he is unable to determine the underlying 
conduct proscribed by a statute then the statute fails on vaguen~ss grounds. 

Morrison has shown that he has been unable to determine that 22.011 is strict liability 

by the plain language of the statute, because "intentionally" or "knowingly" is .t=iart 

of the conduct proscribed, therefore, according to Kramer 22.011 is unconstitutionally 

vague. 

VI. 

"A requirement of scienter may mitigate a law's vagueness,es~eciallt with reqard 
to adequacy of notice to an individual that his conduct is i:Jroscribed.":.:See 
Hoffman at 1193, and n. 14 {for line of cases cited within). Also see Meisner 
907 S.W.2d at 668; Wisenbaker v. State 860 S.W.2d·.:681, 689 (1993).(Specifying an 

intent element, however does not save a criminal statute from vagueness where the conduct 
which must be motivated by intent, as well as the standard by which the conouct 
is to be assessed, remain vague. Compare to Kramer at 178.) 

Morrison has shown that the ''intentionally.". or . .':knowinqly" rec.uirement has been 

interpreted two different wa·ys, and the Court of Al,)µeals' interpretation of it modifrini;i 

only the act is unconstitutionally- overbroad, it is not narrowly construed, it is a 

violation of seperation of powers and equal protection of the laws, it criminalizes a 

broad range of innocent conduct, and the CMS does not mitigate the vaqueness reyarding 

adequacv of notice. These intermediate appeal courts, as does the Court of Criminal 

Ap~als, all have a general duty to employ reasonable narrowing constructions to avoid 

constitutional· violations. See Morehead v. State 807 S.W.2d 577, 581 {Tex Crim 1991}; 

Olvera v. State 806 S.W.2d 546, 552 (Tex Crim. 1991); U.S. v. Emerson 270 F.3d 203, 

213 {5th Cir. 2001): 

"Where a statute is susceptible to two constructions, by one of which <,irave and 
doubtful constitutional questions are avoided, our dutv is to adopt the latter." 
Quoting Jones v. u.s. 119 s.ct 1215, 1222 {1999). 

Also see X-Citement Video supra at 472: 

"A final canon of statutory construction supports the reading that the term 
'knowinqly' applies to both elements ••. [and] sugqests that a "statute completely 
bereft of a scienter requirement as to the age of the performers would raise 
serious constitutional doubts. It is therefore incumbent upon us to read the 
statute to eliminate those doubts so long as such a reading is not ~lainly
contrary to the intent of congress." 

The Court of Criminal Appeals should, therefore, employ the more narrow~.construction 

of 22.011 to resolve the serious constitutional questions that the strict liability 

interpretation has generated so to avoid such constitutional doubts. To em~loy the 

interpretation that Morrison an9 the plain lanquage suggests would not hinder the 
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effectiveness of the statute, and it is not contrart to the intent of the leqislators. 

To keep the interpretation as is, is actually contrary to the intent of the legislature 

and raises all kinds of constitutional ~uestions as ~roved in the previous grounds of 

this Writ of Habeas Corpus. Also see Howard v. State 617 S.W.2d 191, 192 n.l (Tex Crim. 

1979): 

"The court may not sever from the statute an element of·the offense where such 
action would broaden the scope of the statute, p~ohibit new conduct, and violate 
legislative intent." (Emphasis added). 

However, if a statute is not readily subject to a narrowing construction, courts may 

not assume the legislative preroqative and rewrite the statute in order to save it. 

See Olvera supra at 552. 

Morrison concedes to the fact that 22.011 is readily sub]ect to a narrowing 

construction and need not be rewritten. The vaqueness issue challenged can easily be 

resolved mer-ely throuqh a matter of interpretation. By doin4 .. a pr-aper statutory 

construction analysis and interpreting ~he CMS to modify ~'of .a child", how the t>lain 

language suqqests would suffice. The results would be a win-win for all parties . '·. 

involved, without adding or taking away from the lanquaqe of the statute. If the Coucc 

of Criminal Appeals does do a proper statutory construction analysis, then 22.011 can 

remain as it is written, it would be free from any constitutional doubts, and it would 

remain just as effective in protectinq 14 to 16 year old'minors from being targeted 

and solicited into having sex with adults. 

"(The Court of Cri~inal Appeals'] 'plain language' statutory interpretation, must 
also analyze laws to avoid, when .. possible, constitutional infirmities." See Lobo v. 
State 90 S.W.3d 324, 326 n.4 (Tex Crim. 2004}; State v. Marcovich 77 S.W.3d 274, 
282 (2002). 

VII., 

Most other cases that Morrison has found regardinq vaqueness, that discuss intent, 

the courts or state have said the mens rea element mitigates the vaqueness of the 

statute reqarding adequacy of notice as held in Hoffman Estates supra at 1193, and 

they have used the intent requirement prescribed in the offense to sustain, or tr-y to 

sustain, the statute!s constitutionality by suggesting that the CMS gives fair warning 

and notice to the actor. See Kramer at 176: 

"The state argues that § 42.07 is not vague because the statute~requi.rernent of 
· .intent·makes.the.apµlication turn .. on .. the state of mind of the actor, and therefore, 

insures that the actor will have notice of the proscribed conduct." 

Also see Ex parte Ellis 309 S.W.3d 71, 90 (Tex Crim. 2010} where the Court of Criminal 

Appeals used the intent requirement to sustain an unconstitutional vagueness challenge 

in sever-al Election Code provisions: 

"The election code µrevisions at issue require that a contributor have a certain 
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intent before the contri:bution ·is deemed. illegal, and it requires that the .. _ . 
recipient know that a contribution is in fact illegal, which entails knowinq the 
intent of the contributor, before imposing criminal liability. The state has the 
burden to prove the applicable CMS, and if it cannot, the defendant is entitled 
to an acquittal." 

As a final factor they determined, because the Election Code ~rovision.~rovided an intent 

requirement, that the statutes were not facially void for vaqueness. In State v. Carmaco 

203 S.W.3d 596, 599 (14th App. 2006) they came to a similar .. conclusion: 

"The tdal court believed the regulation failed to give fair notice to a dancer 
as it would subject her to arbitrariness and oppression by havinq to defend 
prosecutions time after time when someone walked up behind her with in 6 feet 
without her knowing. See Stransberry v. Holmes 613 F.2d 1285 {5th Cir. 1980). 
However, because a CMS accompanies the regulation, a dancer would not be subject 
to prosecution unless she "intentionally• or- "knowingly" performed within six 
feet of a patron behind her or on a stage lower- than eighteen inches." ·(Emphasis 
added). 

This being said, then the opposite must hold true as well for- 22.011, because although 

an intentionallycorknowingly requirement is present, 22.011 is nevertheless, void of 

the pi:-escribed scienter requirement as interpreted by the Court of Appeals and, 

therefore, is unconstitutionally vague in this res~ct to adequacf of notice, because 

a f:)E!rson of ordinary intelligence does not have fair notice that his intentional conduct 

is or can be illegal and subjects him to 20 years in prison. 

In sanchez v. State 995 S.W.2d 677 (Tex Crim. 1999) the Court of Criminal Ap!:)eals 

upheld the constitutionality of the official oppression/sexual harassment.statute that 

was challenged as being facially vague. They held that: 

"Because the f)erpetrator must intend the sexual nature of his conduct and must 
know that the conduct is unwelcome to triqqer a violation of the statute, the 
unwelcome sexual conduct phrase i:-easonably informs ordinary citizens of the 
conduct proscribed and provides adequate quidelines for enforcement." Id. at 689. 
(Emphasis added). 

They also held that the phrase "unwelcome sexual advances, requests for sexual favors, 

and other verbal or physical conduct of a sexual nature" was a reasonable specific 

phrase for due process/vagueness purposes primarily because the phrase is modified bf 

the CMS of intentionally.They interpreted "unwelcome" as modifying all subsequent 

elements. They justified the constitutionality of the vagueness claim by sating that 

to be criminally liable of the sexual harassment portion of the official o~pression 

provision an official must: 

(1) Intend the sexual nature of his conduct. 

(2) Be aware that the conduct is unwelcome. 

( 3) Intend submission to the conduct to be made as a term of condi tion.~of enjoying 

something of value to the recipient or another person- somethinq of value that the 

official is in a position to withhold or provide. 
In other words the official must intend to carry out sexual extortion. Id. at 688. 
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Unlike in 22.011 the First Amendment is not implicated by such activities because 

the conduct the official "intended" to do was an illegal act not protected by the First. 

Amendment, and the CMS prescribed in the offense satisfies the adequacy of notice 

requirement for due process purposes. Which that cannot be said about the CMS in 22.011, 

as interpreted by the Court of Appeals as being strict liability. 

Basically, Sanchez, Caramaco, Ellis, Kramer, and Hoffman Estates show that a 

requirement of intent to do the crime is a 1111111111 factor that decides if a statute is 

unconstitutionally vague as to notifyinq the public of what is criminal, and since 

22.011, on its face, does have an intent or knowing requirement that can and has been 

interpreted to modify the only element that makes the statute criminal (of a child), 

but the Court of A~peals.has taken that away and interpreted the statute's CMS to only 

.modify the sexual act, the interpretation implicates conduct that is protected by the 

First Amendment and it has and will continue to chill that constitutionally protected 

conduct as shown in ground six. And because 22.011 has been interpreted two different 

ways and the strict liability interpretation is not written or defined by the 

legislators in advance, to give a person of ordinary intelligence a reasonable 

oppartunity to know that they will go to .. prison for 2 to 20 years if they cause the 

penetration of the sexual organ of a child (14 to 16 years}, regardless whether the/ 

intended or knew that they penetrated a 14 to 16 year old child's sexual organ, and 

it does not matter if the 14 to 16 year old minor lied about her age, had her friends 

lie as well, or had a fake I.D. Because the intentionally or knowingly element does 

not modify the criminal element of the offense (as interpreted bv the courts), 22.011 

is unconstitutionally vague on its face and as-a~~lied to Morrison as it ap~lies to 

the adequacy of notice factor defined in Grayned supra, and.the prescribed CMS cannot 

be said to mitigate the adequacy of notice as done in Sanchez, Caramaco, Ellis, and 

the other above mentioned cases. 

Vlll. 

Morrison will now show 22.011 is also unconstitutionally vague on its face and as

applied to his situation under the second prong of Grayned: 

"Criminal laws must establish determinate guidelines for law enforcement." 

Because 22.0ll's CMS has been and (unless the Court of Criminal Appeals does somethinq 

about it), will remain to be interpreted to modify only the act, (by the Court of 

Appeals and state) and has been interpreted to modify "of a child" by some wries, 

other defendants, some judges, and Morrison, the statute will remain unconstitutionally 

vaque until a more narrowly drawn construction is made to either clearly dispense with 

the mental element· "of a child" (which the legislature would have to do) or to simµly 
interpret that the CMS modifies "of a child" as the plain language suggests. Or it 
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could also easily be decided to allow for an affirmative defense of mistake of age/fact 

like the plain languaqe of section 8.02 demands. Either of the three would save the 

statute from being unconstitutionally vague and ambiguous. The w~y 22.011 reads now, 

along with the Court of Appeals' overbroad inter~retation hanginq over it in fine 

print has not established determinate guidelines for law enforcement. 

It has been confused by people of ordinary intelliqence as to what exactly the CMS 

attatches to that makes the actor culpable, and the vagueness has impermissibly 

deligated the basic policy matters to judges and juries for resolution on an ad hoc 

and subjective basis with the attendant dangers of arbitrary and discriminatory 

applications. 

Proof of this can be seen in the obvious subjective opinions from the Court of 

Appeals in cases like Byrne and Scott supra, where the courts had to stretch the law 

beyond its limits to justify the strict liability status of statutory rape and affirm 

the convictions, regardless of the legislative intent or plain language of the statute 

in the reenacted 22.011, as shown in ground two and five. 

The jury in Johnson's trial (See Johnson v. State 967 S.W.2d at .. 858) is a prime 

example of how the vagueness poses dangers of arbitrary applications. They could not 

understand the meaning of the vague and ambiguous law in the very similarly written 

statute 22.021. Because the ambiguity and vagueness the jury had to write a note!tO -

the trial judge for clarity. It must be inferred .. that the jury was people of ordinary 

intelligence. They acquitted Johnson on the 22.021 charge because they did not know if 

intentionally or knowingly attatched to only the act as inadvertant sexual conduct, or 

whether Johnson had to know the female was a child to be guilty. The trial judge must 

have also not known how to interpret the vagueness of the statute, because he did not 

answer the jury's questions about the statute's meaning and he did not charge them on 

the court of appeals' strict liability interpretation, and Johnson was acquitted. 

Due to Morrison's limited resources he is unable to determine how many times other 

juries have had the same confusion and had to ask the same questions as the jury in 

Johnson's trial, or just acquitted a defendant based off of the literal, ~lain language 

of the statute. or if the district judge or prosecutor interpreted the statute literally 

and quashed the indictment because the prosecutor could not prove knowledge of age when 

the defendant did not know the complaintant was a child. Morrison is confident that 

if he did have the proper resources that gave him access to trial court records, he 

would find other cases like Johnson's where the judge, jury and/or state interpreted 

the statute the same way he does and acquitted the defendant based on not being able 

to prove the defendant intentionally or knowingly caused the penetration 6£ the sexual 

organ of a child by any means. It happened in Johnson, it could reasonably happen 

elsewhere. 
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"Where inherently vague statutory language permits selective enforcement, there 
is a denial of Due Process." Smith v. Goyen 415:.:U.S. 566, 576. 

The Johnson case is clear proof that 22.011 is unconstitutionally vague because, the 

identically written statute 22.021, permitted selective enforcement and acquitted 

Johnson because the jury and the judge either interpreted the CMS to modify "of a child" 

or they could not make a definate interpretation and acyuitted Johnson based off of 

the rule of lenity. 

The way 22.011 is written could very easily result in selective enforcement from 

law enforcement based on this scenerio or ones similar: 

A district attorney or judge's 23 year old son has sex with a 16 year old minor 
who he reasonably believed was 21 years. It was a one night stand and a few weeks 
later her mother found out about it and notified the police department. The 23 
year old was arrested for a 22.0ll violation. He gave his statement and the 16 
year old admitted that she lied and told him she was 21 years so she could drink 
alcohol with him. The prosecutor or judge had the indictment quashed because they 
interpreted the statute's CMS as modifying "of a child" like the plain language 
suggests, and since it could not be proved the 23 year old intentionally or 
knowingly penetrated the sexual organ of a child, he was not convicted of the crime. 

The way 22 .011 is written, it is more natural.. to .. interpret the language literally as 

the CMS modifying "of a child" than it being interpreted as being strict liability , 

which makes this and other selective .. enforcement sceneries a substantial µossibility. 

"as such, the statute vests virtually complete discretion in the hands of the 
police to determine whether the suspect has satisfied the statute and must be 
permitted to go on his way in the absence of ~robable cause to arrest." See 
Kolender v. Lawson 103. S.Ct 1855, 1858 (1983). . 

A detective investigating a 22.011 charge could also interpret the statute literally 

and drop the charges on a suspect who could prove they thought the minor was an adult. 

It all depends on the particular detective',s personal predilections, .showing another 

example of how selective enforcement caused;by the vagueness of 22.011 is probable. 

Morrison has proven that 22.011 is unconstitutionally vague on its face because the 

statute has not established determinate guidelines for law enforcement, judges, juries, 

nor prosecutors as to what criminal elements the CMS attatches to, and it has been 

interpreted different ways which has caused.selective enforcement of the law, and does 

in fact present a substantial danger of arbitrary and discriminatory application. 

See Kolender supra at 1858, and n.7: 

"Where the legislature fails to provide such minimal guidelines, a criminal 
statute may permit 'a standardless sweep [that] allows policemen, prosecutors, 
and juries to pursue their personal predilictions." 

Morrison's as-applied challenge regarding this issue is that he firmly relied on 

the Johnson jury's decision that acquitted Johnson in making his decision to reject 

a seven year plea.offer that the state offered for his plea of true to several 

probation violations, which ultimately resulted in him being sentenced to 16 years. 
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(See statement of facts, and ground one), If 22.011 and 22.021 would have been written 

more clearly and would have dispensed with the mental element of the actor's knowled~e 

of the complaintant's age as.required by 6.02(b), then Morrison would have been prot)erly 

notified of the forbidden conduct and known to accept the seven year plea offer. Or 

if the Court of Appeals would have interpreted the statute like the Johnson jury did, 

and how Morrison and others of ordinary intelligence do, then Morrison would have been 

allowed a proper defense and been acquitted like Johnson. The selective enforcement 

caused by the vagueness of 22.011 is what affected Morrison's ability to accept the 

seven year plea and caused.;him to be sentenced to 16 years instead. This proves 22.011 

is unconstitutionally vague in this respect as-applied to Morrison . 

. IX. 

"Either the lack of notice or lack of guidelines for law enforcement is an 
independant qround for finding a statute void for vagueness." See Adley v. State 
718 S.W.2d 682, 685 (Tex crim. 1985). 

Morrison has proven that 22.011 is unconstitutionally vaque under both ~rongs in 

Grayned, and by the reasoning shown in ground six (How 22.011 is overbroad), the 

vagueness of 22.011 has also implicated .Morrison's First Amendment freedoms and has 

and will continue to abridge and chill his freedom of intimate association and natural 

right to coplulate, therefore, 22.0ll must be held at a qreater degree of specifity 

and be sufficiently definate not to abridge First Amendment protected rights. Since 

22.0ll is not narrowly drawn it is also unconstitutionally vague under this thii::d ... 

factor stated in Kramer and Sanchez supra. 

~T FOR RELIEF 

Since Morrison has proved 22.011 is unconstitutionally vague on its face and as-: 

applied to his situation, he asks the Honorable Court of Criminal Aµpeals to reverse 

his conviction and order the prosecution dismissed like done in other cases where a 

statute has been deemed unconstitutionally vague. Or if they think it better to save 

the statute, and after a proper statutory construction analysis has been given, and 

they interpret 22.011 how the literal plain language suggests by interpreting the CMS 

as modifying "of a child", or narrolwly tailor the statute by allowing a mistake of fact 
1 

defense regarding age, then reverse Morrison's conviction and order prosecution dismissed, 

or order a new jury trial so he can show his lack of intent or knowledge that he 

penetrated the sexual organ of a child. If the court finds that 22.011 is ambiguous, and 

chooses to use its ambiquity to rely on extratextual factors, instead of relyinq on the 

plain language of the statute, (as stated in Boykin) and they use the extratextual 

factors to uphold the constitutionality of the vagueness claim, then invoke the rule of 

lenity in Morrison's favor and acquitt him and order his release from prison. 
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ARGUMENT FOR GROUND EIGHT 

Article l Scetion 12 of the Texas Constitution commands: 

"The Writ of Habeas Corplis is a writ of right and shall never be suspended." 

Article l Section 9 Clause 2 of the United States Constitution commands: 

"The ;,Jrivilege of the Writ of Habeas Corpus shall not be susµended, unless 
when in cases of rebellion or invasion the public safety may require it." 

The trial judge suspended Morrison's right to Writ of Habeas Corpus when she abused 

her discretion by overruling his Motion for Continuance which prevented him from 

presenting his Writ of Habeas Corpus issues to the trial court before his Motion to 

Revoke Probation hearing was heard, which resulted in him being convicted of the 22.011 

charge and sentenced to 16 years incarceration. 

Article V Section 8 of the Texas Constitution gives the district court Jurisdiction 

to settle matters of writ of habeas corpus. See T.C.C.P. 11.08; 11.07 § 2; 11.072; and 

11.05. Also see Ex pa.rte Hargett 819 s.w.2a 866, 867 qncLn;l:(.Tex .. Crim. 1991). 

District court Judges have a mandatory duty to issue Writ of Habeas Corpus, upon 
defendants.' pre-conviction petition for writ, to let writ be served upon sheriff, 
and to timely hear merits of defendant's complaint ... where petition substantially 
complied with requirements of such petition, and writ was one of right under the 
constitution. See.-In Re Piper 105 s.w.3d 107, 109-110 (2003). 

Also see T.C.C.P. 11.05: 

"It is the duty of a district court upon proper motion to grant writ under the 
rules prescribed by law." 

Morrison sent in a prose Writ of Habeas Corpus pleading on March 5, 2011 (Exhibit "D"). 

"Pro se habeas petitions are not held to the same stringent and rigorous standards 
as are pleadings filed by lawy~rs and the filings by pro se petitioners are 
entitled to tne benifl.t of liberal'constrnctiOn.· It is' the· substarice o.f relief 
sought not the label atta tched to it, . that determines the true nature and ., 
operative of a habeas filing." Hernandez v. Thaler 630 F.3d 420, 426 (5th Cir. 2011). 

"Laymen should not be penalized to the extent of violating his constitutional 
rights because of the title he gives the document he files with the court." 
See Chapman v. State 242 F.SUpp 378. 

"In cases of Writ of Habeas Corpus, courts are encouraged to evaluate substance 
over form." See Ex parte cantu 913 S.W.2d 701, 704 (1995). 

"The courts are not limited by the denominations of pleadings, but may look to 
the essance qf the pleadil'}gs .. " See White v. Reiter 640 S.W.2d 586, 593 {Tex Crim. 
1902): ·arso Ex paite Cantu 'supra'at 704. 

Prior to the Motion to Revoke Probation hearing, Morrison sent a pro se letter to 

the trial court pleading for relief by requesting to withdraw his 2004 guilty plea due 

to ineffective assistance of counsel, because he was given erroneous advice, and his 

plea of guilty was involuntary because it was coerced by his attorney at his pre-trial 

hearing on May 6, 2004. Morrison requested a new jury trial and also a new attorney 

because of the way he interpreted the plain language of 22.011,. 6.02, 8.02, and 2.01 
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as saying the prosecutor must prove he had to have the intent or knowledge to cause 

the penetcation of the sexual organ "of a child", oc that he could have used the 

mistake of fact defense. His rationale was in opposition of what his and his bcother's 

attorney, Morgan had told ,them about "Iqnorance of the law is no defense." That 

statement along with his counsel's vehement attitude to accept the plea affected 

Morrison's decision to plead guilty and accept the state's offer of nine years defecred 

adjudication probation. Morrison knew it was a crime to have sexual relations with 

minors and ignorance of the law was not what he was claiming. He was claiming he did 

not know the female in his charge was a minor, which is mistake of fact (8.02), which 

he found out in 2011 was a defense, not ignorance of the law (8.01) which is not· a 

defense. That, being represented by Morgan, and his rationale based off the plain 

language of those statutes is what spurred his requested relief. 

Granted, Morrison's pro se pleading was far from what the courts and Judiciary would 

consider as a proper Writ of Habeas Corpus, that is because that is exactlt what it was, 

a "pro se" Writ of Habeas Corpus pleading. Mocrison up until his revocation headng 

had spent less than 12 hours in the law library and he knew nothing about court •. .. 

procedure or how to properly request for relief through a Writ of Habeas corpus. He 

had no help from any attorney (even after his request for help) about how to ~roperlt 

file his issues through a proper Writ of Habeas Corpus. All Morrison knew was that he 

had found out by going to the law library, and doing some reading, that his attorney 

Cantacuzine and his brother's attorney, Morgan (who was his attornet at that point) 

lied 'to them for some reason about their lack of knowledge that the female in their 

case was a minor would not matter because ignorance of the law is no defense, and 

regardless of their lack of knowing her true age they would be found guilty if thet 

went to a jury trial and sentenced to prison, but according to the plain language of 

22.011, 6.02, 8.02, ana 2.01, he found out it did matter and if he was not lied to and 

coerced into pleading guilty and had gone to a jury trial the Jury would have acquitted 

him because Morrison was confident the state could not prove beyond a reasonable doubt 

that he knew the sexual organ he penetrated was one of a child's. Since Morgan was his 

attorney, the only thing Morrison knew to do was write a letter to the only fair and 

unbiased person whom he could trust about the matter. That was the Judge over his case, 

the Honorable Judge Darr. 

To Morrison the letter of the law was clearly written, and the CMS modified "of a 

child" making it an element of the offense the prosecutor must prove under 2.01 and 

6.02(a), because the statute never dispensed with any mental element under 6.02(b), 

so he thought that was the way it was suppose to be interpreted and the court and jury 

would also interpret the clear languanqe the same way, and the court would grant him 
relief by letting him withdraw his guilty plea and letting him start over with a new 
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jury trial. The court received the letter on March 8, 2011. It was filed and time 

stamped on March 9, 2011. 

The fact that Morrison was appointed new counsel 13 days after he sent the petition 

for relief, and his revocation hearings kept getting postponed, supl:)Orted his 

assumption that the courts were going to help him. His scheduled hearings after the 

court received his pleading were postponed (for reasons unknown to him) three or four 

times. At the March 18, 2011 Motion to Withdraw From counsel hearing, Morgan withdrew 

from counsel because of the conflict of interest, and Judge Darr appointed Rogers to 

represent Morrison. During the hearing Judge Darr asked Morrison what he had to sa1. 

(RR 3 p.5). Morrison told the court that he agreed with Morgan that Morgan was a 

conflict of interest and it would be appropriate if another attorney represented him, 

and that his letter was a Writ of Habeas Corpus. Morrison stated that he guessed he 

had the right to, but was not sure about how to file stuff, and he wanted the court to 

realize what the situation was. Instead of taking up a lot of the court's time and 

explaining everything to the court, he assumed she read the letter and said: 

"I guess you read the letter?" (RR 2 µp.5-6). 

The court then told Morrison that she did not read the letter because it was an ex parte 

communication. He asked the court: 

"I'm not suppose to send the letter dic."ectl1 to you'?" (RR 2 p.6) 

She told him he was not suppose to send her facts about the case, and that she did not 

really read the letter, but the court coordinator reads letters that come in and if she 

believes that they are an ex parte communication to the court about facts in the case, 

then she files them so they are there for posterity. (RR 2 p. 6). 

Morriso~ left the hearing confused and not knowing what to do about getting the 

relief he sought. He did not know at that time, or even understood what an "ex parte" 

communication was. He assumed his newly appointed attorney would make sure ever1thing 

was done properly so he could get the relief he requested. So, at his first meeting 

with Rogers on March 21, 2011, he asked Rogers to make sure everything was filed 
I 

properly. Rogers told Morrison that he was not assigned to do the Writ of Habeas Cor~us 

but he had to go to the court house anyway, and ,would "check on somethings". He also 

told Morrison he would send him some case law t~ help. After the meeting Morrison was 

under the impression Rogers would make sure his!pleadinq was filed properly. He did 

not hear back from Rogers about the matter unti~ April 26, 2011, two days before the 
I 

revocation hearing. During the time from March io (when his revocation hearing was 

originally set), to April 26, Morrison's trial dat8s kept getting postponed. He thought 

it was because of his habeas corpus issues, and the trial court was going to give him 

a hearing and issue the Writ of Habeas Corpus before his Motion to Revoke hearing. 
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On April 26, 2011 Rogers met with Morrison and told him his revocation hearing was 

on April 28, 2011. Morrison asked him to file a Motion for Continuance so he could make 

sure his Writ of Habeas Corpus hearing was given to him before he was convicted on the 

Motion to Revoke hearing. 

On April 28, 2011 Rogers presented the court with the Motion for Continuance so the 

court could hear Morrison!s Writ of Habeas Corpus issues prior to the revocation hearing. 

Rogers made it clear that Morrison would be harmed if the .. m~tion was not granted and 

he was convicted before he had the opportunity to assert his issues. The Motion was 

denied because the court did not construe the letter as a Writ of Habeas Corpus because 

it was a pro se letter and Morrison had counsel. And Counsel must file any motions that 

Morrison sees necessa~r- She then asked Rogers if he had seen the letter. He said he 

had seen it, but wasn'.t assigned to do any 11.07 writs. (RR 3 p.9). 

The trial court abused its discretion by not granting continuance to allow Morrison 

to have a Writ of Habeas Corpus hearing before his Motion to Revoke probation was ruled 

on, and he was convicted, and by not assigning him counsel to counsel him about it. 

"It is well settled that a criminal action may be continued on the written motion 
of the state or of the defendant, so long as sufficient cause is shown." See ~ 
T.C.C.P. 29.03; Also see Williams v. State 172 S.W.3d 730, 733 (2005): 
"A Motion for Continuance based on equitable grounds rather than statutort grounds, 
is entirely within the discretion of the court and will only call for reversal if 
it is shown that the court clearly abused its discretion. Id. An applicant must 
show that he was actually prejudiced by the trial court's decision to grant 
continuance." Id. The sameth·:i:ng applies when Motion for Continuance is denied. 
See U.S. v. Ross 58 F.3d 154, 159 (5th Cir. 1995) •• 

Morrison's attorney Rogers, did show sufficient cause for the continuance, as well 

as the harm that would come to Morrison if the Continuance was not granted. (See RR 3 

pp. 5-7, and Exhibit "J"). The state did not object to the continuance and actually 

said they "would not mind there being a continuance ..• '' (RR 3 p. 7). There was no reason 

to deny the continuance because Morrison showed sufficient cause and both parties agreed. 

The trial court judge abused her discretion by denying continuance because she left 
' Morrison without any option of properly exercising his constitutional right co present 

his habeas corpus issues before the trial court, which also prevented him from ~reserYi~g 

his issues for further review, since he could not file the writ (according to the trial 

judge) pro se while having counsel, and at the same time his attorney,.,R99ers, would 

not help him with it because he was not assigned to, and it was out of his scope of 

counsel. Under these state created impediments ~t was im~ssible for Morrison to exercise 

h±s right to file a Writ of Habeas Corpus with the trial court, resulting in prejudice. 

Judge Darr also abused her discretion because she should have known that Rogers was 

not Morrison's counsel at the time Morrison filed the pleading. Morrison at that time 

was acting prose because of the conflict of .. in~erest.with .Morgan, therefore, the 
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pleading was not hybrid representation. She would have known that had she read the 

letter. Judge Darr erred by not reading the letter, and failing to advise Morrison 

about his improper ex pa.rte communications under ethics opinion NO. 15,?, which requires 

that a Judge upon receiving an ex pa.rte conununication in the form of a letter, shall 

take the following action: 

(1) Preserve the original letter by delevering it to the County Clerk to be file marked 

and kept in the clerk's file. 

That rule was properly done. 

(2) Send a copy of the letter to all opposing counsel and prose litigants. 

The prosecutor and.Moryan received a copy of the letter. That rule was properly done. 

(3) Read the letter to determine if it is a proper or improper ex pa.rte communication. 

If in the judge's opinion it is an improper communication the judge should notify 

the communicant that the communication was improper and the communications should 

cease. 

That did not happen. Judge Darr erred by not reading the letter pursuant to this ethics 

opinion, and Morrison was not notified that his communication.was impr3per until March 

18, 2011 when he assumed she read the letter. But he was still not properly advised 

about h.ow to properly file his pleadings with the court. 

(4) The judge is to immediately notify all counsel of the conduct. 

That was properly done. 

(5) The judge shall take no action in response to the improper corrununication from the 

exparte communicant. 

That was mostly done, except for Morrison .receiving new counsel, Morrison's other ~ 

requests were not even acknowledged. 

(6) It is the duty for the court administrator for the judge to notify the communicant 

that the letter is an improper communication. 

That was never done, and it resulted in harm to Morrison because he never had the 

opportunity to make sure his pleadings were filed properly. 

If the court would have notified Morrison and told him his letter was improoer and 

that he would have no attorney to helo him with it, he would have known to research 

the proper wav to file a pre-conviction Writ of Habeas Corous, and then filed it 

properly with the court, resulting in the continuance not being denied because the writ 

would have been issued and heard before the Motion to Revoke hearing. 

5. Morrison's only reference to this rule that he was able to find was a letter shown to 
him by a fellow prisoner, that was from the court coordinator at the District Court 
in San Angelo. That prisoner also sent pro se ex parte communications to the court. 
in the letter it cited these ethic opinions, and that prisoner was properly informed 
about court procedure. Due to Morrison's limited resources he was unable to find the 
exact language of the ethics opinions, but contends they must applt to his case as well. 
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Morrison was essentially left in the dark without counsel or help from the courts 

about his habeas corpus issues, and because of the vagueness and ambiguity of 22.011 

he had good reason to file and proclaim to the trial court the habeas corpus issues 

that he thought he filed wrth the court. Morrison was severeli prejudiced by the trial 

judge overruling his Motion for Continuance, and also not assigning him counsel to 

effectively counsel him about the matter. If the trial judge did not abuse her 

discretion and appointed Morrison effective counsel, and then granted continuance, he 

would have then properly filed his pre-conviction Writ of Habeas Cor~us where he would 

have had a reasonable probability of getting relief through the trial court, and given 

a new jury trial as requested and acquitted. He would have also presented the issues 

he presents in this Writ of Habeas Corpus and the issues would have been properlf 

preserved for review. That is the harm Marrison alleges that was caused bf the abuse 

of discretion. If Morrison would have been given a motion for continuance and allowed 

a habeas corpus hearing he would have raised to the trial court the issues he presents 

now and been given relief before his conviction and not been sentenced to 16 1ears 

prison. Morrison's right to Writ of Habeas Corpus was suspended and denied bf the 

trial court. 

REX;lUF.ST FOR RELIEF 

Morrison has shown that the trial court clearlf abused its discretion by denting 

his Motion for Continuance, suspending his right to Writ of Habeas corpus, not assi~niny 

him counsel to properlf assist him about· the habeas corpus issues, and leaving him 

ignorant about proper court procedure. Morrison has also shown how this abuse of 

discretion has prejudiced him. Morrison contends that the harm that was done, is at 

this point irreversable because the logical fix for this ground would be to reverse 

and remand his conviction and/or sentence back to the point of the trial court's error 

with instructions to the trial court to allow Morrison a pre-conviction Writ of Habeas 

Corpus hearing, prior to his revocation hearing, and af>Point him an attorney to properly 

counsel him on the matter. That would in fact allow Morrison to assert his Writ of 

Habeas Corpus issues at the district court level, and then he would be granted or denied 

a new jury trial. Either way, the state or Morrison would a~peal to the Court of Ap~eals 

on the same issues raised now, and eventually these same issues would again be back at 

the same spot Morrison is at now, The Highest Court in Texas. Except that the issues 

would then properly be objected to and preserved at the trial court level for further 

review, but a lot of judicial resources would be used, when these issues in the instant 

Writ of Habeas Corpus need to be reviewed bf this Honorable Court of Criminal Appeals 

anyway. Therefore, Morrison asks this fine court to recognize the abuse of discretion 

and the prejudice it caused by preventing him to object to these issues raised now, 
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and the relief requested would be to not hold any lack of objection or ~reservation 

of complaints against Morrison by summar-ilt barring him from raising them now. Or if 

this Honorable Court sees it necessar-y to remand back to the µoint of error and allow 

Morrison to asser-t his issues before the trial court, then Morrison asks this court 

to first do a proper statutory construction analysis on the µlain language of 22.0ll 

as requested in ground two and ground five, then announce the holding of what the 

prescribed CMS in 22.0ll(a)(2) attatches to, or give other relief that the Court of 

Criminal Appeals sees as necessary to resolve this ground. 

PRAYER 

For the foregoing reasons Morrison prays that this Honorable court of Criminal 

Appeals issues Writ of Habeas Corpus and orders his release from the unconstitutional 

confinement that he suffers from,. or: gives him relief bf remanding his case back 

to the trial court for new jury trial, or for resentencing. Mocrison also prays that 

an evidentiary hearing be given so in light of all circumstances asserted in tttis 

Writ ct nabeas Corpus, the ioentified act or omissions that are outside the record 

will come into light for pr-eservation of the recorci. 

Morrison would also like to afJOlogize for this extreamly long Memon1ndum of Law·, 

and the time it 1nust have taken everyone involved to nave to read it, and rese•lr.ch . 

the argumem.s and support that MorTison lodges in it. Morrison prays tl1at this fine 

court will not summarilf dismiss his arguments and issues because of its length. 

According to T.C.C.P 11.07 § (4)(a) and Ex parte 1'orres 943 S.W.2d 469, 474 (1'ex crim. 
1997), Moi::cison only gets "one bite of the apple" and only has one snot to file 11is 

grounds for his Writ of Habeas Corpus. Also exhaustion of all scate remedies must be 

obtained before further tederal collateral attack can be granted. (See U.S.C. § 2254 

(b)(l)(A)). Because l"io.rrison;s "one bite of the af>ple" is a Eull one, and ttiat iull 

bite consists of 14 grounds t.:> exhaust his state cemedies (which some .. grounds were 

not even specificdllf supported in.the Memor-andum oJ Law), and Morrison had to argue 

against over 30 years of Court of Appeals' misinterpetation, a .50 page limit was not: 

enough pages to effoe;tively· argue his complex and sophisticated arguments t.hat prove 

he is being unconstitutionally restrained u.E his liberty in t?rison. Morrison cnerefore, 

asserts that it would be unconstitutional to put a limit on his argument, which would 

inhibit his constitutional right to Writ of Habeas Corpus, especially when ne only 

gees "one bite of the. apple". 

"While the legislatures limited applicants to one bice of the applt:, thet clearly 
contemplated that that bite be a ful.t one" See Torres at 474. 
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INMATE'S UNSWORN DECLARATION 

I, Jared Morrison #1747148, being presently incarcerated at the Huntsville Unit, 

Walker County, 'l'exas, of tne Texas Department of Criminal Justice, deciare under the 

penalty of perJury the aforementioned statements and tacts in this Memorandum of Law 

in Support of my Writ of Habeas Cor~us/li.07 are tt:"ue and correct. 

Executed on December 21, 2014 

(96) 

fJ lf-/rt/~1/,1 
/Jared Morrison pt"o se 
Huntsville Unit 
815 12th Street 
Huntsville, TX 77348 
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