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STATEMENT OF FACTS

On the evening of June 11, 2003, applicant 27 year old Jared Morrison {"Morrison")
and his twin brother Jason Morrison ("Jason") (Collectively "the Morrisons") were at
their home when their 18 year old cousin Tyler White ("White") and 15 year old -
B B - o their house. White came in with a 12 pack of beer, and
- carried in a bottle of tequilla. White had previously expressed interest in
'moving in with the Morrisons, :and would sometimes bring attractive females over to
party with them so to impress his older cousins. The females would usually purchase
him alcohol and also end up having a sexual relationship with him or one of the
Morrisons..

White told the Morrisons that - purchased the alcohol they brought with them.
- also represented herself to be 21 years old, and by the way she looked, dressed
and conducted herself (drinking alcohol, smoking cigarettes, and acting mature) the
Morrisons never doubted or questioned she was not 21 years old. After the intitial
twenty minute ice breaker conversation, they all drank a couple shots of tequilla
and - asked the men if they wanted to do some body shots.off of herl.~ . They
accepted the invitation and did two body shots each, taking turns. White went firsc,
he did one on her neck, meaning that is where the salt was applied. Morrison went
second and did one on her stomach, in which she removed her shirt to allow him to do
it. Jason then did one on her inner thigh. The second round White did one on the
other side of her neck. Morrison did one on her breast. and Jason did one on her
vagina. While Jason was lickinyg the salt off of her vagina, - and Morrison kissed
and made out while White watched. They all four ended up going into the bedroom
where White received oral sex from - Jason performed oral sex on -, and
Morrison had intercourse with - all being consentual. During that time -
asked White, "Will you be my man now?", he said, "Yes.", then she told the Morrisons
that she wanted to be alone with White. Morrison and Jason went into the livingroom.
Twenty minutes later after White and - were done having sex they came into the
livingroom where they visited with the Morrisons for about fiftee.n minutes then -

and White left in White's truck with - driving.

1.uA body shot takes place, when usually a male, will desiunate a place on a females
body and use the juice from a lime to moisten the skin then salt will be applied
to the moistened skin, the shot glass filled up and placed in the clevace area of
the females breast, and a lime placed in her mouth. The person doing the body
shot will either first lick the salt off the skin, then fake Ehe i?ot (usﬁga only

i uth) from her cleavage area, then lastly take the lime from her mouth,

Zszizousiiq only his mouth. Or the person can opt to takg the shot first, thgn
take the lime and finish by licking the salt from her skin.

(1)
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In late November, 2003 Morrison received a call from Detective Thurwanger from
the Midland Police Department, asking Morrison to come to the police station to
answer a few questions about a crime that he may have witnessed. Morrison met with
Thurwanger and she informed him that he was a suspect in a sexual assault and she
needed to ask him some questions to clear it up. Morrison was shocked at the
allegations and assured her that he would never sexually assault anyone.She then
asked if he knew a girl named [J Morrison told her the only [ he knew,.vas a
girl his cousin (White) brought to his house several months before. Thurwanger told
Morrison that was the one and asked him to tell her what happened that night. She
then turned on a recording device and Morrison told her about the events that occured.
that night, and told her that everything that happened was consentual. and there was
no sexual assaulf. Thurwénger then turned off the recording device and informed him
that - was 15 years old and he would be arrested for sexual assault of a child.
During the interview Thurwanger also informed Morrison that Jason admitted to the
crime prior to his interview and would also be arrested. She said that White would
not be arrested because he and - were within three years apart so he had a
defense to prosecution. Morrison told Thurwanger that he was unaware that - was
15 years old because White and - told him she was 21. Thurwanger told him that
them not knowing her true age was no excuse because "Ignorance of the law is no
cefense’"

The Morrisons hired attorneys Tom Morgan {'"Morgan") to represent Jason, and Ian
Cantacuzene ("Cantacuzene") to represent Morrison. Initially the attorneys told the
Morrisons that since there was na violence or coersion, the acts were consentual,
- portrayed herself to be an adult, and the acts took place at their home they
would have a good chance at an acguitbtdl.

Up until the date of the Morrisons' plea hearing on May 6,2004 their attorneys
seemed confident about going to trial, so it was the Morrisons' understanding they
. were going to plead not guilty and have a jury trial. The day of their plea hearing
the state offered the Morrisons ten years deferred adjudication probation if they
pled guilty. Because of the prior confident nature of their attorneys, both Morrison
and Jason were very reluctant to accept the offer, and they wanted to ygo to trial.
Both Morgan and Cantacuzene had a sudden change in ﬁeart and told the Morrisons that
if they did not plead guilty and take the probation they would go to prison for 15
to 20 years. Morgan and Cantacuzene told them ;hey did not have a chance at trial
because of their confession to Thurwanger, and the recorded admission would be used.
at trial against them. They also told the Morrisons that them not knowing - was

under the age of 17 did not matter because, "Ignorance of the law is no defense:"

(2)
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Both Morrisons still felt like they wanted a jury trial, like initially planned and
were still very reluctant to plead guilty. They both rejected the offer to their
attorneys and told them they wanted a jury trial.

Judge Dubose called Jason up to plead first and Jason initially pled not guilty.
Morgan asked the judge permission to counsel Jason off the record. Morgan and Jason
stepped away from the podium and Morgan admonished Jason strongly and loudly. Morgan
told Jason that if he did not plead guilty then he would have to tell the judge that
decision was against his advice, and the media was in the courtroom and would print
that in the newspaper and he would surely be found guilty because the whole town
would think that his own attorney didn't believe him. Morgan again told him to plead
guilty or he would go to prison. The state offered nine years probation and Jason
agreed to plead guilty and accept the offer.

Morrison jumped up angered by Morgan's tactics and questioned Cantacuzene about
what Morgan was doing. Cantacuzene told Morrison, Morgan was saving Jason's life.
Morrison told Jason not to accept the offer and to plead not guilty so they could go
to trial. Morgan asked the judge if he could counsel Jason outside the courtroom.
Morgan and Cantacuzene took the Morrisonss and their mother, Jana into another
courtroom that was not being used and told them that if they did not take the
probation then they would go to prison for 15 to 20 years, and because they would be
sex offenders they would get beat up and raped every day they were in prison. Their
mother started crying and she pleaded with her sons to accept the probation so they
would not have to go to prison. Cantacuzene continued to pressugelMortfsonitago
pleading guilty assuring him that despite his ignorance of not knowing hs commited
a crime he would still be found gquilty by the jury because they would be instruccéd
to follow the letter of the law. The state reduced Morrison's offer to nine years
as well,and both Morrisons eventually pled guilty after much resistance.

Almost seven years later, Morrison was charged with a motion to revoke probation
that was derived from several allegations, one of which was a federal S.O.R.N.A.
violation which he pled guilty to in federal court on January 13, 2011. After
Morrison was sentenced to 18 months prison in federal court he was extradited to
Midland County Jail to answer the allegations in the motion to revoke. Morrison
knew he was guilty of several of the allegations, {See letter to Judge Darr
requesting adjudication of probation, Exhibit "A", éqgehzﬁoﬁéExhibfbﬁﬁﬁﬁxﬁpageﬁﬁéit
g20F7Exhibit: ") JASOIEFIETLER A,

After Morrison's letter to Judge Darr (Exhibit "A") was received by the court,

Tom Morgan (Jason's previiousattorney).was appointed to represent Morriscn for the

(3)
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motion to revoke probation. The state offered a pleadeal of 10 years prison, Morrison
countered and told Morgan he would immediately sign a plea deal for four years prison.
As Morrison waited on a response he made use of the law library, and because of how
he interpreted the plain language of Texas Penal Codes 22.011(a){(2)(a) ("22.011"),
6.02, 8.02. and 2.0l he found out he was not actuvally quilty of the 22.0l11 charqge he
pled quilty to on May 6, 2004. the charge he was currently on probation for, that

the state was going to revoke. Morrison thought the state had to prove every element
of the crime, including knowledge-that jjjwes.a-cnila: ...

Morrison was subsequently told by‘Morgan that the state offer was at seven years
and that was as low as they would go. He did not accept the offer because of 'how he
interpreted the statutes. Morrison, therefore, petitioned the court with two pro se
motions (Exhibit "C" and Exhibit "D"), requesting the court ro withdraw his guilty
plea from 2004, based on the facts that his .. plea was involuntary due to
ineffective assistance of counsel. In the motions Morrison also requested a new jury
trial and because his new appointed counsel was Tom Moraan (one of.the. attorneys
responsible for the involuntaryv plea), He also requested new counsel because of the
conflict of interest. Morgan was subsequently replaced by David Rogers ("Rogers") on
March 18, 2011.

Morrison thouaht he would get a new Jjury trial or evidentiary hearing that would
afford him the opportunity to assert his rationale on how 22.0ll is written, as he
interpreted the plain language of the statute. Morrison's interpretation was: that
the prescribed culpable mental state ("CMS") of intentionally or knowingly attached
not only to the act of causing the oenetration.of the sexual organ, but also to the
entire sentence in the provision which included the complete verb's object "of a
child".

To comnit an offense a person must: intentionally or knowingly: cause the

penetration of the sexual organ of a child by any means. (Emphasis added).

OFFENLE

Morrison understood this to mean that to commit the 22.011"he had to know he was
penetrating the sexual organ of a child, or that he had the intent to penetrate a
child's sexual organ. Which is the only element that makes 22.011 a crime. Morrison
also intefpreted 6.02(b} to mean that since 22.0l1 never dispensed with any mental
element that the CMS (relying on 6.02(a) and 6.02(b)) attached to of a child,
because "of a child" in the phrase "penetrate the sexual organ of a child" is part
of engaging in the conduct as the definition of the offense reauires: 6.02(a).

And 22.011 never expressly nor clearly dispenses with any mental element: 6.02(b).
Morrison also thought by how the statute was written, that "of a child" wés an

(4)
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element of the offense in regards to Texas Penal Code section 2.0l1, and since it
followed the prescribed CMS, Morrison thought the state had to prove every element
of the crime beyond a reasonable doubt. including him intentionally or knowingly
causing the penetration of the sexual organ of a child by any means. (emphasis
added). In short Morrison was under the impression that the state had to prove he
was criminaly culpable by proving he had intent to penetrate a child's sexual organ
or prove he had knowledge that the sexual organ he penetrated was one of a child!s

Morrison's rationale was bolstered by the honorable Judge Baird's dissenting
opinion in Johnson v. State 967 S.W.2d 848,858 (®ex Crim 1998). Morrison thought
that he like Johnson would get acquitted on the 22.0l1 charge by the same rationale
that the jury had in Jonhnson's trial regarding the prescribed GMS in 22.021, which
is identical to the prescribed cms in 22.011. See Johnson at 858:

"Does 'intentionally or knowingly'® refer to what he did with his penis i.e.:

inadvertant contact vs. intentional contact or does 'intentionally or knowingly'

cause the penetration of the female sexual organ of a child refer to knowinag that
aoe:she:-was. a.child: We.have to.wunderstand::the meaning of- the.ldw."
Tne trial judge did not answer the gquestion and Johnson was aguitted of 22.021, but
convicted of indecency cf a child which does not have the same explicitly prescribed
CMS as 22.0l11 or 22.021. Morrison, therefore, formed the rationale that since he was
not charaed with indecency of a child, and since a jurvy of .ordinaky: intelligence
interpreted that the CMS could modify "of a child", like Morrison interpreted it,
then he could use the Johngon case along with his rationale to get a new jurv trial,
and an acquittal. Morrison also interpreted the plain languaae of section 8.02 (the
mistake of fact defense) as applyina to 22.011.

Morrison relied on the plain language of these statutes to petition the trial
court to withdraw his plea and allow his rational to be heard by a jurv of his peers.
Morrison was under the impression that since he was appointed new counsel (because
of the motions), that Rogers was appointed Eo counsel him on the best way to get a
new jurv trial like he requested in his 3/5/11 letter to Judqe Darr (See exnibit "D"}.

During their first visit on March 24, 2011, Morrison explained to Royers his
rationale and desire to withdraw his guilty plea and have a jury trial. He also told
Rogers it was imperitive to do this before his revocation hearing because he would
be convicted of the 22.011 charge, have to go to prison, and argue his innocence in
the appeal courts, instead of handling it at the trial court level. He also told
Rogers he had several witnesses that could testify that - presented herself as
being 21 years old, she purchased and consumed alcohol, smoked cigarettes, and drove,
and she looked and acted like an adult, where any reasonable person would not have
even thought to doubt that she was not an adult. Morrison also told Rogers that he

(8)
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would take a polygraph test to prove he thought - was an adult.

Rogers told Morrison that he should have filed the motion as a Writ of Habeas Corpus
instead of a Petition for Discretionary Review. Morrison asked him if he could fix the
mistake and make sure it was filed properly. Rogers saild he was not assigned to do a
Writ of Habeas Corpus for Morrison, but he had to go to the court house anyway so he
would check into somethings, and also send Morrison some case law that would help. The
only thing that Rogers said to comtrovert Morrison's rati6nale was that he wasn't sure if
section 8.02 could be used as a defense in cases involving children.

They also discussed the motion to revoke allegations. Morrison told Rogers that he
was quilty of the majority of the allegations, and that is why it was so important to
cancel or at least postpone the revocation hearing so he could withdraw his guilty plea
and have a jury trial on the original charge before the conviction was adjudicated.
Morrison knew if he went to the revocation hearing, Judge Darr would find the allegations
true and he would get a lot more of a severe sentence that seven years. He told Rogers
to turn down any state plea offer for the motion to revoke because he was confident that
he could not be criminaly culpable for his acts in 2003 since he did not know - was a
child, and since he was not culpable of the crime, then he should not have been sentenced
to the term of probation and required to register as a sex offender, therefore, he could
not have violated the conditions of probation or the S.O.R.N.A. provision. Rogers told
Morrison that he would work on getting the revocation hearing postponed and sesmed eager
to help Morrison with the miscarriage of justice.

Morrison left the meeting with the impression that Rogers was going to make sure his
motions were filed right, his rationale about his interpretation of 22.011, 6.02, and
2.01 were sound because Rogers was going to send him case law to back it up, and the
court would give him a new jury trial or evidentiary hearing on the ineffective assist-
ance of counsel/involuntary plea claim that he petitioned.'the::courtabout.

Rogers never properly counseled Morrison on how to do a proper writ nor did he inform
him that the one he attempted to do would be futile, and he never sent Morrison any of
the case law he said he would send. Morrison was in a sense left in the dark thinking he
would get the relief he requested.

On March 28,2011 Assistant D.A. Michael McCarthy sent Rogers a letter proposing a
plea offer of seven years prison. Morrison refused the offer because he was confident Hewould
dét a jury trial. That same day Morrison wrote a letter to Rogers, again explaining his
rationale and asking Rogers some questions about the best way to accomplish his plans.
(See Exhibit "E"). That letter shows Morrison's mind-set regarding his plan to withdraw
his coerced guilty plea and obtain a new jury trial. Rogers never responded to that

letter, nor did he answer any of the questions Morrison lodyed.

(6) '

006037



Case 7:15-cv-00069-iﬁJ Document 12-31 Filed 01/20/16_Page 42 of 172

On April 7, 2011 Morrison received a letter from Rogers informing him that the
revocation hearing was set for April 20, 2011. Morrison wrote Rogers a letter
requesting a postponement so a hearing on his Habeas Corpus issue could be addressed
first. Morrison never received a response, and was not called out to court on 4/20.

He thought it was postponed because of the motions he filed and the letter he sent to
Rogers requesting a continuance. Morrison did not hear anything from Rogers so he
wrote é request for his media arrest records at the county jail so he could get his
back time and to see if his Habeas Corpus was filed with the jail records.

On April 26, 2011 Morrison received his media arrest record and it indicated that a
Writ of Habeas Corpus was filed with the jail on April 1, 2011. Morrison assumed that
was the reason his revocation hearing was caneceled. Later that day Rogers came by to
visit Morrison for the second and last time. Rogers told Morrison the revocation
hearing was scheduled for April 28, 2011, which was two days away. Morrison asked
Rogers to postpone the revocation hearing because he never got the discovery he requested
and he had to go to the Habeas Corpus hearing first since it was filed. Rogers told him
that the writ that was filed at the jail was probably something to do with his federal
custody, but he would check on it, and draft a motion for continuance. Morrison:.asked
Rogers if he was going to make sure his Habeas Corpus was filed right. Rogers said no
and that Morrison would have to hire someone to do that because the writ was not in his
scope of counsel. Morrison again explained the importance of getting a continuance on
the revocation hearing because if he went to it,rknowingihenwas:guiltyi:. before he got
a new jury trial, he would be found guilty of the probation violations, lose his chance
to file a Writ of Habeas Corpus to be handed down in the district court bacause he
would then have a conviction, and he would be looking at 20 years in prison because the
prosecutor had clear and convincing evidence that he was guilty of the probation
violations.

On April 28, 2011 Morrison was called to appear at court. Before the trial Morrison
told Rogers he was not ready for the revocation hearing, and asked him again about the
continuance so he could get a new Jjury trial on the original charge before he was
convicted at the motion to revoke hearing. Rogers said he already drafted the motion
and would present it to the court.He told Morrison that the judge may not grant it and
may move to hear the revocation hearing. but if that happens then e will just object
to every thing and appeal it. Morrison gave him a copy of Texas Code of Criminal
Procedure Artilce 11.07 § 2 that he got from the law library. He wanted to make sure
the court knew since he was not ,:: convicted of the sexual assault of a child charge
yet, because of the deferred adjudication, that the district court had jurisdiction to

hand down the decision of the habeas relief. Rogers again told Morrison that he was

(7)
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not appointed to help him with the Writ of Habeas Corpus, but would nevertheless,
present the continuance and copy of 11.07 § 2 to the court .in hopes Judge Darf would
rule on it fairly.

At trial Rogers immediately presented the motion for continuance to be filed and
told the court the reasoning behind it. (See RR (3% pp.5,6). He then read the copy of
the 11.07 § 2 that Morrison gave him that morning, and then he explained the harm to
Morrison if the continuance and Habeas Corpus hearing was not given. (See RR _3_pp. 6,
7).

Judge Darr did not consider the letter a Writ because Morrison had counsel and
counsel files motions that the defendant sees necessary. Rogers said he saw the letter,
but it was out of his scope of appointment. (See RR 131 3 9). The court also said the

letter was a unilateral communication, or exparte communication with the court and was

‘improper. (See RR 37 py 9). The trial judge went ahead with the motion to revoke,

overruling motion for continuance and Habeas Corpus. She found allegations to be true
and revoked Morrison's Deferred probation, found him guilty of the 22.0l11 charge, and
sentenced him to 16 years in prison.

Rogers did not request a seperate punishment hearing, and neither the court nor
Regers allowed Morrison the opportunity to allocute. (See RR I3l by 66). Morrison
wanted to tell the court that it was not his intentions to plead not true;:y because
he was not guilty of the allegations, but he wanted to postpcne the revocation hearing
so he could get a new jury trial for the 22.011 charge. And if that did not work, he
wanted to request a seperate punishment hearing so he could subpoena character witnesses
to mitigate his sentence. Morrison also wanted to speak so he could preserve ‘his issues
on record for appeal. After the sentence was pronounced Rogers told Morrison not to
worry about it because he woula appeal the conviction and sentence and come visit him
at the jail to talk about it. Rogers never made the visit.

On May 24, 2011 Rogers filed for a new trial and Motion in arrest of judgement under
the following grounds:

(1) The sentence in this cause is contrary to the law and the evidence.

(2) The evidence is insufficient to support an adjudication of guilt.

(3) The sentence in this case was cruel and unusual violated the United States Const-
itution, Texas Constitution, and Texas Code of Criminal Procedure.

(4) The trial court erred in overruling the Defendant's motion for continuance and the
defendant was harmed by the failure to grant the continuance.

(5) The trial court erred in admitting portions of the Defendant.)s: sex offender
registraticn file and permitting testimony regarding the Defendant's sex offender

registration file.
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(6) The trial court erred in admitting portions of and allowing testimony regarding the
Defendant's community supervision file. (éee Exibit "K").

On July 20, 2011 Rogers filed for notice of direct appeal.

On October 10, 201l Rogers filed.Appellant!sBrief. In it he.addressed five issues.

He did not address the trial courts err in overruling Morrison's motion for continuance
or that he was harmed by the error in one of the grounds for review, even at Morrison's
request that that be one of the main issues in appeal. (See Exhibit "M" b. lexhibit-"E").

On May 30, 2013 The Eleventh Court of Appeals (Eastland) affirmed Morrison's
conviction and sentence.

On June 18, 2013 Morrison filed Notice of Petition for discretionary Review and
asked the Court of Criminal Appeals for a 90 day extension. It was granted the same day,
and the deadline to file the P.D.R. was moved to August 30, 2013.

On August 28, 2013 Morrison's Petion for Discretionary Review was filed with the
Court of Criminal Appeals.

On Octeober 23, 2013 Morrison's Petition for Discretionary Review was refused.

On November 21, 2013 Morrison filed for Motion for Extention of Time to file a
reheariné. It was denied the same day.

On December 23, 2013 Morrison filed Motion for Reconsideration to Grant Extention
of Time, and a Request for rehearing, and a Motion requesting Enbanc Reconsideration.
The requests were all denied the same day.

Morrison had until January 20, 2014 to file Writ of Cert. with the United States

Federal courts. He did not file it.

(9)
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NO. CR-29320
§ IN THE COURT OF CRIMINAL
EX PARTE JARED MORRISON (APPLICANT) § APPEALS OF TEXAS
§ AUSTIN, TEXAS

MEMORANDUM OF LAW IN SUPPORT OF APPLICATION
:FOR WRIT OF HABEAS CORPUS (11.07)"

Comes now pro se applicant, Jared Morrison, ("Morrison") in cause number CR-29320 .

and files this memorandum of law in support of his application for Writ of Habeas

Corpus, pursuant to Article 11.07 Section 3 of the Texas Code of Criminal Procedure,

and Rule 73.1 (c) of the Texas Rules of Appellate Procedure, and would show the

following as support thereto:

Morrison asserts violations of fundamental and substantive constituional rights
based on one or more factors relating to:

(1) Ineffective assistance of counsel; (in violation of his rights under the Sixtn
and Fourteenth Amendments of the United States Constitution, alony with Article 1
§ 10 of the Texas Constitution.)

(2) Equal protection; ( in violation of his rights under the Fourteenth Amendwent of
the United States Constitution, along with Article 1 § § 3, 19 of the Texas .
Constitution.) '

(3) Due process; (in violation of his rights under the First, -#ifth, Sixth, and
Fourteenth Amendments of the United States Constituﬁion, alony with Arcicle 1 §
§ .10 , and 19 of the Texas Constitution.)

(4) Seperation of powers; (in violation of his rights under article 2 § 1 of the
Texas Constitution by violating Article 1 § 28 of the Texas Constitution, along
with violating Article 3, and the Fourteenth Amendment of the United States
Constitution.)

Morrison asserts that he is being held unlawfully,and illegally restrained of his
liberty by Brad Livingston, (Director of Texas Department of Criminal Justice
Institutional Division) pursuant to a veid and unlawful judgement and sentence that
was rendered in the 385th District Court Midland County, Texas in cause number CR-29320
and punishment of (16) sixteen years imprisonment on April 28, 2011.

Morrison respectfully asks the Honorable Court of Criminal Appeals to construe
this writ liberally, due to him being a pro se applicant. '

"Pro se habeas petitions are construed liberally and not held to the same ..
stringent and rigorous standards as are pleadings filed by lawyers. Hernandez v.
Thaler 630 F.3d 420,.426 (5th Cir. 2011).

(1)
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JURISDICTION AND AUTHORITY

This court has jurisdiction and authority in ail matters and parties pursuant to
Article 5 § 5(c) of The Texas Constitution, and Article i1.07 § § (3), (5) of the

Texas Code of Criminal Procedure.

SE OF ARGUMENT FOR GROUND ONE

David Rogers ("Rogers") was ineffective and his performance fell below an objective

standard of redsonableness because he failed to counsel Morrison about the conseguenses
of rejectinyg a seven year plea offer, and ' he failed:to:counsel him:about:thenapplicable
laws:that affected that decision. Rogers never informed Morrison that Morrison's
rationale, about how he interpreted the plain language of the statutes regyarding the
prescribed culpable mental state {"GMS") in 22.011 (a}(2)(A) ("22.011"}, in conjunction
with Texas Penal Code sections 6.02, 8.02, and 2.0l, was an incorrect legal rule.
Morrison thought he would yet a new jury trial and then an agyuittal based on his
rationale that the state had to prove that he knew the complaintant was under 17 years,
or that he was entitled to a mistake of fact defense, therefore, he rejected the plea.

Rogers also never counseled Morrison about the improper filings of his pro se,
exparte communications with the court that Morrison filadin order to yain relief on his
rationale, which led Morrison to think the court would yrant relief by giviny him a new
jury trial or an evidentiary hearing, but instead the pleadinys were nevar seen by the
trial judge and ultimately overruled as a Writ of Habeas Corpus. (See RR 3 p.9).

If Royers would have explained Morrison's errors through case laJ';, or statutes in
the Code of Criminal Procedure 11.07 § 2 and 11.08, and Texas Rules of Appellate
Procedure 73.1, 21.4, and 26.2, Morrison would have bezen alerted that his rationale was
misqguided, and the outcome would have been different because Morrison would have
accepted the seven year offer and pled true to the probation violations that he knew he
was guilty of, one in which he pled guilty to in federal court betore the revocation
hearing, and he could have then asserted his logic in a post conviction Writ of Habeas

Corpus like he does now but with seven years instead of 16 years.

1. Scott v. State 36 SW3d 240 (2001); Jackson v. State 889 sSW2d 615 (193%4); Llano v.
State 16 SW3d 197 (2000); Few v. State 136 sW3d 707 (2001); Manazl v. State 934 SW3d
658 (1999); Jordan v. State 54 SW3d 783 (Tex Crim. 200L); Caroll v. State 119 SWid
838 (2003).

(2)
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ARGUMENT FOR GROUNP ONE
Counsai failed to iproperly: inform Morrison of the applicable laws that affected

his decision to reject offer of seven years in violation of his rights under the Sixth
and Fourteenth Amendments of the United States Constitution and Article 1 § 10 of the
Texas Constitution.

Morrison presents this application for Writ of Habeas Corpus and respectfully
requests, under the Equal Protection Clause, that the same procedural and substantive
protections, which were offered in Strickland v. Washington 104 S.Ct 2052 (1984);
Lafler. v. Cooper 132 S.Ct 1376 (2012); and Childress v. Johnson 103 F.3d 1221 (5th
1997), are offered to him.

The Sixth Amendment guarantees a defendant in a criminal case not simply the right
to counsel, but to reasonably effective assistance of counsel.Strickland at 2063. It
is a fundamental right that is made applicable to the states through the Fourteenth
Amendment. Gideon v. Wainwright 372 U.S. 335 (1963). Of all the rights that an accused
person has, the right to be represented by counsel is by far the most persuasive, for
it affects his ability to assert other rights he may have. U.S v. Cronic 104 S.Ct 2039,
2044 (1984). Those other rights include the right for a defendant to be informed of
the laws affecting his case. Riley v. State 345 SW3d 413, 417 (20ll1): Counsel has a
duty to exert his best effort  to insure that the clients decisions are based on correct
information as to the applicable law, Exparte Wilson 724 SW2d 72, 73-74 (Tex Crim.
1987): Where theyhonorable:Court of Criminal Appeals noted,

“"The State Bar of Professional Responsibility Considerations 7-7 provides:... A
defense lawyer in a criminal case has a duty to advise his client fully on whether
a particular plea to a charge appears to be desirable and to the prospects of
success on appeal, but it is for the client to decide what plea should be entered
and whether an appeal should be taken. Ethical Considerations 7-8 provides:.A
Lawyer should exert his best efforts to insure that decisions of his client are
made only after the client has been informed of the relevant considerations."

It is well established that an accused is entitled to the effective assistance of
counsel throughout all critical stages of a criminal proceeding, including the plea
bargaining process. Hill v. Lockhart 106 S.Ct 366 (1985); Ex parte Wilson supra at 73;
Lafler supra at 1384,

"Defendants have a Sixth Amendment right to counsel, a right that extends to the
plea bargaining process... During negotiat}ons defendants are 'entitled to
effective assistance of competent counsel' (Quoting Mcmann v. Richardson 90 S.Ct
1441 (1970)); Also Childress at 1227. " Defendant has constitutional right to
assistance of counsel at every critical stage or proceeding against him, or
whenever his substantial rights may be affected."

The prkeme Coirt stated that on general claims of IAC, to prevail one must show:
1) Counsel's performance fell below an objective standard of reasonableness. Strickiand
at 2064.

(3)
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2) That there is a reasonable probability, but for counsel's unprofessional errors,
the result of the preceeding would have been different. id at 2068.
In the context of pleas a defendant must show the outcome of the plea would have
been different with competent advice. Lafler at 1384; Hill at 370,

The second or 'prejudice', requirement on the other hand, focuses on whether
counsel's constitutionally ineffective performance affected the outcome of the
plea process.

in Hill when evaluating the petitioner's claim thacIAC led to the improvident
acceptance of a guilty plea, the court requires the petiticner toc show,

"That there was reasonable probability but for counsel's error [the defendant] would
not... have pleaded gquilty and would have insisted on going to trial." See
Lafler v. Cooper 132 S,Ct 1376, 1384,:85 (2012).

In Lafler, Cooper prevailed on a very similar IAC claim that Morrison asserts in the
instant case. Morrison uses Lafler to bolster his arqument because,

"The standard of IAC when a defendant rejects a plea offer and goes to trial must
now be applied to [Lafler v. Cooper]." Lafler at 1390.

II.

Cooper was charged under Michigan law with assault, with intent to murder. He was
offered a 51-85 month prison sentence in exchange for a guilty plea. He rejected the
offer based on his attorney's advice that the prosecution would not be able to establish
intent to murder because the victim had been shot below the waist. Cooper went to jury
trial expecting an acquittal because he thought the prosecution could not prove intent,
but was found guilty on all charges, and sentenced to 185-360 months. He subseguently
file a Writ of Habeas Corpus based on IAC on the erroneous advice from counsel. The
Supreme Court found counsel had provided deficient performance by advising Cooper of an
incorrect legal rule, causing Cooper to suffer prejudice because he lost the opportunity
to take a more favorable sentence cffered with the plea. Morrison asks that this same
logic be applied to his case.

Like with Cooper, Morrison's case "is in contrast to Hill in the respect that the
IAC led not to the offers acceptance, but to its rejection. Having to stand trial, not
choosing to waive it is the prejudice alleged." Quoted from Lafler at 1385.

There is, however, one difference. In Lafler, counsel explicitly gave Cooper bad
advice about the incorrect legal rule which influenced him to reject the plea, and
because of the incorrect legal rule told to him by counsel, he subjected himself to a
harsher sentence in hopes for an acguittal. In Morrison's case it was counsel's lack of
advice that caused him to reject the plea, which was based on Morrison's belief that he
would get a new jury trial and an acquittal on an incorrect legal rule that he

formulated from his interpretaticn of the plain language of several statutes. Since
ol
(4)
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22.011 ﬁever,dispensed with any CMS., coupled with the combined syntax of 6.02 and 2.01,
Morrison believed that the prescribed CMS of "intentionally" or “knowingly" in 22.0l11
(a)(2) Modified the entire statute, including "of a child", making the prosecution have
to prove beyond a reasonable doubt. that Morrison had the intent to penetrate a child's
sexual organ, or that he knew that the sexual organ he penetrated was one of a child's,
and since he was under the impression the female was an adult when he engaged in the
charged offense, he thought he was not guilty of all the elements of 22.011, therefore,
he rejected the plea. Rogers never counseled Morrison that his raticnale was an
incorrect legal rule and his efforts would be futile, nor did Rogers alert Morrison
that his pleadings were not properly filed, which resulted in the court rejectiogrtBem: He
was never counseled on how to properly file a pre-conviction Writ of Habeas Corpus so
he could assert his argument: before the trial court, nor did the court appoint him
counsel to assist in the matter which violated his substantial right to effective
assistance of counsel. (See ground 8). Those are the performance factors in guestion
which caused Morrison to rely only on his misguided rationale, and improperly filed
pleadings to not accept the seven year offer. Rogers' ineffectiveness was magnified by
Rogers continually telling the court Morrison was filing a "post conviction Writ of
Habeas Corpus". This shows that Rogers did not even know Morrison was on a deferred
adjudication probation and thought Morrison was already convicted of 22.01l, which that
offense is not an offense that one who is found quilty of can receive a regular
probation sentence for. (See RR 3 p 6,.9) and (Code of Criminfcoc:z427T2234(H}, 5(G)).
Because of this lack of counsel Morrison ended up missing the opportunity to accept

the plea offer, and he went into the revocation hearing knowing he was guilty of
several of the probation violations, whiske knowing the prosecutor had extreamly strong
evidence in which he had no defense, and knowing he could face up to twenty years in
prison, if the court found even one violation true. Morrison regected thecoffer because
he wanted a chance to withdraw his guilty plea and have a jury trial for the 22.011
charge he was put on probation for. (See Exhibit "g").; which shows Morrison's mind-set
as to why he rejected the plea offer. Morrison was prejudiced because the court found
the probation vieclations true without acknowledging Morrison's argument and sentenced
him to 16 years in prison.(See Exibits®EE P2 -and-I'M"7pp.7-8).

If a plea bargain has been offered, a defendant has the right to effective assist-
ance of counsel in considering whether to accept it. If that right is denied, prejudice
can be shown if loss of plea opportunity led to a trial resulting in a conviction on
more serious charges, or the imposition of a more severe sentence. Lafler at 1387.

In these circumstances a defendant must show that but for the IAC there is a reasonable

probability that the plea offer would have been presented to the court. (I.E. that the
defendant would have accepted the plea and the prosecution would not withdrawn it in

(5)
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light of intervening circumstances.), that the court would have accepted its terms,
and the convictions, or sentence, or both under the offelr's termsswould have been less
severe than under the judgement and sentence that infact were imposed. Lafler at 1385.

Morrison can show that a seven year offer was presented to the court, which is less
severe that the ultimate sentence of 16 years, and the court and prosecutor would have
accepted its terms. It is on.reccrd that Morrison was presented the offer in exchange
for a plea of true on March 4,201l in which he rejected in court while being .
represented by Morgan. Rogers received the same offer through a letter from the
prosecutor on March 28, 2011.

Morrison's co-defendant/brother, Jason Morrison {"Jason") who had the same charges
in the same court, and had the same rationale as Morrison (See Exhibitllf:, and Exhibit
WG !, showing a Writ of Habeas Corpus Jason sent to the trial court, and his affidavit).,
but was then counseled by his attorney Mark Dettman about the facts of the law after
Morrison's error. Jason, therefore, pled true to the probation violations on August 4,
2011 and the court accepted the offer and sentenced him to seven years, (See Jason's
plea agreement Exhibit "H"). Dettman's counsel compared to Rogers' counsel shows .
Rogers' assistance of counsel fell below an objective standard of reasonableness.
Morrison would have accepted the plea had Rogers effectively counseled him about the
legal rules and laws that affected his decision, like Dettman did in his brother's
identical case. It also shows the court would have accepted Morrison's plea and .
sentenced him to seven years like they did Jason. This proves both performance and
prejudice prongs in Strickland and the other conditions stated in Lafler at 1385.

It can also be inferred threugh common sense that Morrison would have taken the .
seven year offer, had he known the relevant facts concerning his case, since he knew
he was guilty of the probation violation allegations, and the prosecutor had extremely
strong evidence to prove them true at the revocation hearing, where he would be facing
a 20 year sentence with no defense. No reasonable person in their right senses would
put themselves in such a position to go into trial knowing they would be found guilty
and subjecting themselves to 20 years imprisonment, after being offered seven years,
unless they thought with all their heart and soul there was a lot better chance to get
a better result than the seven year offer. (See bxﬁjbit{ﬁlﬂs, which shows Morrison's
vehemence of why he did not accept offer. '

A court may take account of a defendant's earlier expressed willingness to accept
responsibility:for his actions. Lafler at 1389. Morrison expressed his willingness to
accept responsibility for his actions when he pled guilty in federal court to a ...
S.0.R.N.A. violation, on January 13, 2011, where he was sentenced to 18 months of
federal prison and 16 years of supervised release. The S.0.R.N.A. violation along with
the state eguivalent failure to comply with sex offender registration were two of the

(6)
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probation violations in his case. Morrison also accepted responsibility with the trial
couttthrough a pro se letter dated December 29, 2010 (Exhibits3Ad), which in it he
asked the court to adjudicate his sentence, appoint him counsel, and Morrison made it
clear that he wanted to apologize to the court, the probation office, and to society

for not completing his probation, indicating that he knew he was guilty of the violations
and was taking responsibility for his actions. Morrison wrote that letter before he was
extradited to Midiand County Jail, where he went to the law library and found the
premise for his rationale that spurred his decision tec reject the seven year plea offer.
This correspondence shows Morrison did not turn down the offer to plead not true to the
probation violation allegations, he turned down the offer because he thought from what
he learned at the law library that he would get a neQ jury trial on the 22.0l1 charge
and be acquitted, and if he pled true he would be convicted. sentenced to prison, and
lose his chance to get relief through the district court pursuant to 11.07 § 2. (See

RR 3 Pg 6,9 and Exhibfz?"Ef). This is also proof that Morrison knew he was guilty of
the érobation violations and would have accepted the seven year offer had he properly
been counseled, again proving both prongs in .Stricklarid and alsc the other requirementcs

in Lafler.

IIT..

Unfortunately for Morrison, Johnson v. State 967 S.W.2d 848 (Tex Crim. 1998} was the
first and only case regarding 22.011's CMS that he read at that time, and Justice
Baird's dissent at 858 fostered his raticnale that he like Johnson would yet acguicted
based off of the CMS of "intentionally" or “knowingly" in 22.021 and 22.01l. (See
statement of the facts page 5). Morrison discussed Johnson, and his rationale with
Rogers, and was never counseled about the Court of Appeals' holding that knowledge
of the complaintant being a-child is not considered an element of the crime, or that
the state does not have to prove he knew she was a child, or that what he was.Ltrying
Eo do would not prevail the way he was attempting it . Rogers should have advised
Morrison to look up the Court of Appeals'decision in the very similar case of Scott v.
State 36 S.W.3d 240 (2001), where Scott had the same rationale as Morrison, and the
Court of appeals affirmed Scott's conviction because:

Sexual assault statute, proscribing sexual penetration of a person younger than
17 years of age did not violate defendant's... rights, despite lack of knowledge
of victim's age. At 240. Also see Jackson v. State 889 S.W.2d 615 (1994): The
Subyfvas:motiaothdeided toconvictappellant of... sexual assault of a child 22.011
(a}(2)(A). These statutes do not require the state to show that appellant knew
the victim was younger that 17 years of age. At 617.
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Rogers also failed to counsel Morrison that the letter Morrison sent touithe court,
(See Exhibit "D") was not.going:to:be:seen.or ruled on by/the judge because the letter was
a unilateral/ex parte communication with the court, (See RR 3 P. 9), which resulted in
the district judge not reading Morrison's pleadings, nor giving him a new jury trial
or continuance so0 he could have a habeas corpus hearing to assert his rationale before
the trial court. Morrison was unaware of the proper protocols about communications with
the court, (See EXNibitatbDAip4, and RR 2 pp. 5-6). Rogers' lack of counsel about that
caused Morrison's pleadings for relief and claim of defense to get overruled at the
revocation heariﬁg, without being seen by the judge.

If Rogers would have informed Morrison about proper court procedure in filing
certificates of services for pleadings pursuant to Texas Rules of Appellate Procedure
(!T.R.A:P;") rule 9.5, Morrison would have made sure his pleadings for relief were
properly filed with a certificate of service and copies properly forwarded to the
district attorney's office, making the pleadings be seen by all parties including the
judge, then there would have been a reasonable probability that the Judge would have
granted Morrison's continuance, or heard his argument alleged in yround 2 and:S“-ofzthis
Writ of Habeas Corpus and granted him relief, or ruled against his argumwent and
informed him that his rationale was mistaken and given him the opportunity to accept
the seven year offer, either way Morrison would have been able to preserve his issues
on record for further revieQ. The court could have also recognized that his lack of
mens rea could have been a mitigating factor that would have caused her to give him a
more leniate sentence than 16 years. Whatever the results may have been, had Judye Darr
read or ruled on Morrison's pleading, there would have been a reascnable probability
he would have received a better result that a 16 year sentence.

The court also overruled Morrison's pleadings for relief because he filed the
pleadings when he had counsel. (See RR 3 p.9):

"I'm not going to consider that letter a writ, because he has counsel. And when
you have counsel then counsel files any motions that you see necessary."

Thls is actually an abuse of dlscretlon by the trial judge, (See ground 8), because
if Judge Darr would have read the pleadings or looked into the matter further, she
would have known Morrison's counsel at the time he filed the pleadings was not Rogers,
it was Morgan, who was a conflict of interest because of the pleading, making Morrison
actually a pro se litigant when he filed the pleading. Rogers was ineffective for not
objecting to that fact, and informing the court that he was not Morrison's counsel at
the time Morrison sent the pro se pleading to the court on March 5, 2011.

Judge Darr asked Rogers if he had seen the letter. He said he has seen it, but he
wasn't assigned to do any 11.07 writ. (See RR 3 p. 9). These statements show that

Morrison was denied effective assistance of counsel and was barred from exercising his

(8)
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constitutional right for Writ of Habeas Corpus by the trial court. He could not file
a pro se Writ of Habeas Corpus, nor would his attorney file it for him because he was
not assigned to. Morrison was left without any possibility of relief via a Writ of
Habeas Corpus.

Rogers knew and read the pro se pleadings, and he knew he was Morrison's counsel
via the pro se pleadings, therefore, he should have counseled Morrison about not being
able to file pro se motions while having counsel, as stated in Llano v. State 16 S.W.3d
197 (2000) where Morriscn did the same thing as Llano by filing a request for new trial
because his plea of guilty was involuntary. (See Llano at 198). Since Rogers was
Morrison's new attorney, he could have made sure he filed the pleadings correctly with
the court, especially since Morrison asked Rogers several times to make sufe_it was
filed correctly after Rogers informed him that he should have filed it:aszaoWritiof:
Habeas Corpus instead of a Petition for Discretionary Review, (See Exhibit -"E"). If
Rogers would have filed the motions himself, or objected to the trial judge overruling
the motions because Morrison had counsel, then Morrison could have aryued nis
interpretation of the statutes before the reveocation hearing. Rogers could have also
filed a proper 11.07 § 2 or 11.08 and arqued before the trial court the same issues
that Morrison lodges in the remainder of this Writ of Habeas Corpus giving reasonable
probability that the results would have turned out differently,as a better result for
Morrison,and his issues would have been preserved on record for futher appellate or
collateral review. That shows Morrison-was prejudiced by counsel's ineffective
assistance regarding the trial court overruling his motion for continuance and Writ of
Habeas Corpus.

Rogers :'could have also let Morrison know in light of Scott and Jackson supra that
Morrison's logic was misplaced at that time and to take the seven year offer because
the court would probably go off those precidents and he would be better off challenyging
those issues in a post conviction 11.07 with a seven year sentence than risking not
getting any relief and getting up to a 20 year sentence and challenging the issues on
collateral attack with more than seven years like Morrison does now. If Rogers would
have informed Morrison about that risk Morrison would have accepted the seven year
offer, instead Morrison relied on false hope that his rationale would grant him a new
trial and he would be acquitted, therefore, he rejected the plea and was sentenced to

sixteen years instead of seven years prison.
..
Morrison was also unaware and never counseled by Rogers about how his attempted

request for relief wouldfail in light of Few v. State 136 S.W.3d 707, 711 (2001):
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Manuel v. State 994 S.W.2d 658, 661-62 (Tex. Crim. 1997); also Jordan v. State 54
S.W.3d 783 (Tex..Crim. 2001). Generally a person placed on deferred adjudication
probation may raise issues relating to the original plea proceeding only in appeal
taken when it is first impoased. Such issues may not be raised in an appeal from an
crder revoking probation or adjudicating guilt. There are two exceptions in Manuel,
"void judgement” and "habeas corpus' exceptions, which was later overruled by Jordan.
Morrison initially réised his issues in two pro se letters to the court. The first
(See :Exhibit.!'C") requested an appeal, and the other (See Exhibit :#D") requested a
Petition for Discretionary Review. As written these pleadings were not one of the
exceptions stated in Manuel or Few, that.allowed an out of time appeal or new trial on
original prbceeding which is 30 days after judgement. (See T.R.A.P rule 21.4, 26.2).
Jordan would have barred him from filing a Writ of Habeas Corpus at this juncture . .
aswell. Morrison was never counseled about these rules which actually barred his chance
of relief because he raised the issues almost seven years after he was placed on
deferred adjudication probation. If Rogers would have counseled Morrison on the fact
that he could not get an appeal or new trial on his original guilty plea after 30 days

of the judgement, Morrison would have accepted the seven year cffer and then attempted

-a post conviction Writ of Habeas Corpus on these issues from prison like he does now,

except he would have seven years instead of sixteen. (See Jordan at 787 n. 18).
Morrison's claim of IAC that he asserted in Exhibit "D" is cognizable by a Writ of
Habeas Corpus, and it was mentioned by Rogers at Morrison's revocation hearinyg that:

"[Morrison] sent a letter to [the court] that he believes is a Writ of Habeas
Corpus.’ (See RR3 p. 5).

ﬁogers also stated that he had seen the letter. (See RR 3 p. 9). According to Carrol v.
State 119 S.W.3d 838, 840 (2003), and T.R.A.P. Rule 73.1, that lettercould not be
construed as a Writ of Habeas Corpus which would grant Morrison relief because it was
not written on the prescribed form. Rogers did inform.Morrison that he should have
filed the pleadings as a Writ of Habeas Corpus, but he never counseled Morrison abeout
this law. If Rogers would have informed Morrison about rule 73.1, Carrol, or Jordan,
Morrison would have been alerted to the fact that he was filing his only available means
of relief on the wrong form. Morrison would have then filed the Writ of Habeas Corpus
under 11.07 § 2 or 11.08, on the proper form. Had Morrison used the proper form, the
court would :have possibly given him the relief he requested, or alerted him about the
precident from Scott,.Jackson, or Jordan in which he would have then taken the offer:.
of yseven years and challenged his argument like he does now.

Because Rogers failed to =ffectively counsel Morrison on these matters, Morrison
was left ignorant of the applicable laws that affected his decision to reject the plea

offer in hopes of getting relief with a new jury trial. The impact of the aforementioned
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cases and rules that were not disclosed to Morrison were certainly relevant to an

informed and conscious choice regarding Morrison's right to accept a state's plea offer.

V.

Granted, there is no right, or requirement that a defendant be appointed counsel for
post conviction writs, but Morrison was not convicted yet, and since Rogers testified
on record that he wasn't assigned to do any kind of pre or post conviction writ. (See
RR 3 pp. 6, 9),; this shows Merrison was not given assistance of counsel in all critical
stages of the criminal proceedings, or wherever his substantial rights hay be affected.
See Childress at 1227; also Texas Code of Criminal Procedure {("T.C.C.P.") Art. 1.05 (4)
(2), (3). Morrison requested a new attorney to replace his original attorney Tom Morgan,
in the same letter that asserted :his habeas corpus issue. {See Exhibit.."D")}. Therefore,
it should be inferred that the issues in that same pleading which requested new counsel
should have also been in Rogers' scope of counsel since Rogers was appointed to replace
Morgan via the same pleading that contained the haoeas corpus issues. Ur the court
should have appointed Morrison counsel for that issue as well, and surely shouid not
have overruied Morrison'’s continuance because he filed pro se pleadings while having
courisel. Since Morrison asserted his interpretation of the law in a pleading that
raquested him to withdraw his guilcy plea and be afrforded a new jury trial, based off
of an involuntary plea seven years earliei, and it was under the same cause number as
the revocaiion of probation, and the pleadings afrected his decision to reject a plea
offer that was directly correlated with the revocation orf probation, Royers should have
counseled Morrison on the relevant laws that affected Morrison's case, despite his
scope of appointment.

Morriscn has clearly shown that he was denied the effective assistance of counsel
that is guaranieed by the Sixth Amendment of the United States Constitution and Aciicie
1 § i0 of cthe Texas Constitution, and because Rogers® counsel fell below an objective
standard of reasonableness, Morrison suffered clear prejudice and harm. Because of.
Rogers' ineffective assistaiice Oof counsel, Morrison believed ne would receive a new
trial and be acquitted, based on an invorrect legal theory, and improper pleadings, so
he rejected a seven year plea cffer for a probatioun revocation and was sentenced to a

16 year prison sentence instead of seven years.

VI.
Morrison's IAC claim is also in the scope of an actual or. constructive denial of
assistance of counsel since it can be established by the record that counsel was not
merely incompetent, but inert in regards to Morrison's pleadings for relief, and his

mistaken rationale., leaving him ignorant about the laws affecting his decision to
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accept the plea agreement.

"If proven, Actual or constructive denial of assistance of counsel, altogether is
legally presumed to result in prejudice." See Strickland at 2067; also Childress
at 1228: "The Supreme Court has dispensed with the Strickland prejudice inguiry in
cases of actuai or constructive denial of counsel." and they further explained:
“That a constructive denial of counsel occurs when the defendant is deprived of
the guiding hand of counsel.® Also see Powell v. Alabama 53 S.Ct 55 (1932).

In U.S. v. Taylor 933 F.2d 307 (5th cir. 1991) They held that there is a great difference

between having bad lawyering and having no lawyer, if the lawyering is merely ineffective
then the decision to gr;nt relief turns into a degree of incompetence and prejudice to
the defendant. If the defendant has no lawyer, prejudice is leqally presumed in every
case and the defendant is entitled to relief in every case.

Because the trial court did not appoint counsel to assist Morrison with his ...-...:.
pre~conviction habeas corpus issue (shown by Rogers saying he was not "Assigned" to help
Morrison with, or to do any kind of 11.07 writ.,See RR 3 pp. 6,9), and the court over-
ruled Morrison's continuance which barred him from being able to assert his habeas corpus
igsues, ("Because |Morrison] has counsel. And when you have counsel, then counsel files
any motions that (Morrison)] see[s] necessary." See Rk 3 p. 9). And because Rogers told
Morrison the Writ of Habeas Corpus was out of his scope of appointment and would not help
him file it correctly, or properly counsel him about it, was an actual denial of
assistance of counsel, and was a state created impediment that barred Morrison from
exercising his right to file a Writ of Habeas Corpus, which was a critical stage of the
criminal proceeding where Morrison's substancial rights were affected.causing him not to
get the continuance he requested so he could assert his habeas issues, resulting in him
being sentencea to 16 years instead of,at most, seven years had he been given effective
counsel.

Regers' failure to advise Morrison about his raticnale and improper filing of the
pleadings was a constructive denial of counsel, since Morrison was “deprived of the
guiding hand of counsel" through such an important decision tnat affected a substantial
right in tihe criminal proceeding. Even though Morrison.-has already proven prejudice,
he askes the Honorable Court of Criminal Appeals to consider his IAC claim to be an
actual or constructive denial of assistance of counsel, and correct his sentence to

seven years imprisonment.

S AND REQUESTED RELIEF FOR GROUND ONE

Morrison has satisfied the Strickland two-part test in proving deficient performance

and prejudice, and has satisfied the other requirements now required to be tested in
light of Lafler v. Cooper at 1385, and he has shown strong evidence to support an actual

and constnuctive denial of assistance of counsel which demands automatic relief.

{12)
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Regarding counsel's deficient performance, whatever Rogers' reasonings for not
counseling Morrison were, Morrison was denied effective assistance of counsel on the
facts concerning his plea agreement, and it affected his right to accept the plea offer.
Rogers' failure to counsel cannot be construedas a trial strategy because there is no
sound trial strategy.inallowing a defendant to go head first into a buzz saw, by going
into a revocation hearing knowing the defendant was gquilty of the probation violations,
and would without a doubt be sentenced to more time than the plea offer.éﬂ?léigﬂﬁﬁﬁgﬁmﬁ

"Regardless for the reasons for failure to inform, an uninformed accused cannot be
deemed to have made an informed election.” Gallegos v. State 756 S.W.2d 45, 48 (1988).

As to the prejudice, Morrison has shown that but for counsel's deficient performance
there is reascnable probability that Morrison, the State, and the Court would have
accepted the orffer of seven years that was presented. In addition, as a result of not
accepting the plea, Morrison received a sentence over twice as severe than what he
would have received under the plea agreement, therefore, the standards of IAC under
Strickland and Lafler have been satisfied.

As to the actual and constructive denial of assistance of counsel, Morrison did not
have counsel at every critical stage or proceeding that atfected his substatial rights.
Morriscn has shown by Rogers' admission in the record that nhe was not afforded counsel
during the plea bargaining process because Rogers failed to properly:counsel Morrisen
about a pro se Writ of Habeas Corpus/pleading Morrison sent to the court, which was the
whole reason Morrison rejected the plea offer. (See RR 3 p. 9, ExhibitsuiD"HUELrrBUFUN:.
4G LuAs a remedy 10 the constitutional violation, Morrison respectfully requests that
The Court of Criminal Appeals vacate and remand his case back to the trial court for
resentencing, and order state to reoffer the original seven year plea. agreement, or if
this honicrable court sees fit to act sua sponte and reverse sentence of 16'years and
change to seven years, that would be fine also in regards to this ground. Or because
‘the ambiguity of the construction of 22.011, and how Morrison's interpretation of the
ambiguous statuce caused him to suffer a longer sentence than he would have received
if the statute explicitly dispensed with the CMS regarding "of a child", Morrison asks
the court to invoke the rule of lenity in ﬁis favor and reverse sentence of 16 years
and change to seven years, or reverse sentence and grant an acquittal.

Morrison also requests an evidentiary hearing so in light of all circumstances, the
identified acts and omissions of counsel that are outside the record will come into

light for preservation of the record.

(13}
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ARGUMENT FOR GROUND TWO

Texas courts have violated the Seperation of Powers Doctrine of the 1exas and United

States Constitutions by suspending or giving no effect to the following statutes that
were promulgated by the legislators in regards to the mens rea and CMS prescribed in
22.011(a)(2)(A}:

(1) Texas Penal Code sections 2.0l, 6.02, and 8.02.

(2) Texas Government Code § § 312.002, 311.002, 311.011, 311.021, 311.022.

Morrison wishes to assert these seperation of powers violations as an as-applied
challenge to his particular situation, as well as the vioclations being unconsticutional
on their face, a facial challenge, because of the unlawful way laws have been suspended
or disregarded by the Texas courts regarding 22.011's plain language in conjunction
with the above mentioned statutes.

On September 1, 1983 Texas Penal Code 22.0l11 went into effect enacted upon by the
68th legislature. 22.01) was renumerated as a reenactment of several rape statutes
consisting of V.T.C.A Penal Code § § 21.02, 21.04, 21.09, and 21.10. Specifically
22.011 (a)(2)(A) was the reenactment of 21.09 (rape of a child).

22.011 (a)(2)(A) reads:

"a) A person commits an offense if the person:
2) Intentionally or Knowingly:

A) Causes the penetration of the sexual organ of a chiid by any means."

21.09 read:
"a) A person commits an offense if he has sexual intercourse with a female not
his wife and she is younger than 17 years." )

22.011 supersedes 21.09making 21.09 obsolete and no longer controlling. The legislature
expressly prescribed a CMS into the 1983 statute, 22.01l that the previous statute,
21,09 did not contain, and in 1983 the legislature did not dispense with any mental
element including the intentionally or knowingly elements modifying "of a child",
pursuant to 6.02(b), yet the Court of Appeals in Byrne v. State 358 S.W.3d 745 (2011);
Scott v. State 36 S.W.3d 240 (2001): Hicks v. State 15 S.W.3d 626 (2000}): and Jackson v.
State 889 S.W.2d 615 (1994) shave continually relied on cases like Vasqguez v. State 622
S.W.2d 864 (Tex Crim. 198l) which was predicated from 21.09, or other pre-1983 opinions
like Morissette v. U.S. 72 S.Ct 240, 251 n. 8 (1952); Clark v. State 558 S.W.2d 887
(Tex Crim. 1977); Green v. State 571 S.W.23 13 (1978) in order to negate the prescribed
CMS in 22.011 in regards to it moditying "of a child". See Byrne at 749:

“In Vasquez v. State the Court of Criminal Appeals determined that strict liability

imposed for statutory rape under the now repealed section 21.09 of the Texas Penal
Code was constitutional. Vasquez at 865."

(14)
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The Byrne Court then compared 21.09 with 22.0l11 then said:

"The [Vasquez] court noted approvingly that section 21.09 did not require the
state to show that appellate knew the victim's age..Id. The court also highlighted
the legislature's intent that 21.09 deny the atfirmative defense of mistake of
fact concerning the victim's age."

186 58 JhckSon Supra at 617:
"... 22.011(a)(2){A) [dces] not require the state to show that appellate knew the
victim was younger than 17 years of age. The state has long denied the defense of
ignorance or mistake in relation to sexual offense involving children." {Citing
vasquez) .

Scott supra at 242 relies partly on Morissette supra to affirm Scott's conviction which
the dictum footnote they rely on was written in 1952, where back then they did not
expressly include a CMS/mens rea into the statute like they have done in the 1983 to
current statutory rape statute.

Hicks supra at 631 relles on Johnson 967 :5S.W.2d. 848 supra to overrule Hicks' mistake
of age argument:

"Johnson clearly reestablishes the long standing rule in Texas that the state is
n.. not required to show that the defendant knew the victim to be under 17 in sexual
assault cases."

In Johnson at 849 the Court of Criminal Appeals atfirmed Johnson's indecency with a
child conviction by quoting Vasquez:

"'[I]t follows that to require the state to allege and prove the appellate knew
the prosecutrix .to have been under the age of 17 would establish ignorance or
mistake as a defense in contravention of clear legislative intent.' Vasquez at 866.
Had the legislature intended to make a provision regarding the knowledge of the
victim's age it would have expressly included the requirement within 21.11. Absent
of such language proves otherwise."

According to the plain language of 22.011, (Read without any outside influence) the
legislature did expressly include a knowledge requirement into the heading of 22.011,
and the colon following the phrase intenticnally or knowingly":" means that what follows
the colon is an elaboration, summation, implication, ect. of what precedes the colon.
See Webster's Encyclopedic Unabridged Dictionary of the English Language. 2001 New deluxe
edition. Therefore, the intentionally or knowingly CMS according to the plain language
of the statute modifies everything that follows the colon, including "of a child". So
according to the majority opinion in Johnson, since.tbe legislature did expressly ..
include a knowledge requirement in 22.011, then they must have intended to make the
knowledge requirement modify "of a child", especially since they never dispensed with
any mental element pursuant to 6.02(b}, and any opinion by the Court.of. Appeals to the
contrary violates the Seperation of Powers Doctrine, and is clearly in contradiction

to the previously quoted excerpt from the Court of Criminal Appeals in Johnson.

(15)
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II.

Since 22.011 was enacted in 1983 all cases involving mistake or ignorance of age
have been affirmed in the appellate courts and can be traced bag¢k to the justifications
used in Vasquez, which should no longer control since 22.011 expressly prescribes the
requirement of a CMS without dispensing with any mental element, which Vasquez could
not firmly rely on. The 1983 to current version of the statutory rape provision shouid
wipe out Vasquez and all its progeny. Compare to Sanders v. State 1 S.W.3d 885, 887
(1999) (Where the court held the new 1998 version of rule 606(b) wipes out Buentello v.
State 826 S.W.2d 610 (Tex Crim. 1992), and all of its progeny.)

ITI.
Regarding 22.0ll,ltne courts have never simply considered just the plain language of
the statute without first going to extratextual factors such as legislative history
referring to cases like Vasquez, Morissette, etc.

"If the plain lanquage of a statute would lead to absurd results, or if the
language is not plain but rather ambiguous, then and only then, out of absolute
necessity is it constitutionally permissible for a court to consider in arriving
at a sensible interpretation, such ;& extratextual factors as executive or
administrative interpretations of the statute, or legislative history." See
.Boykin v. State 818 S.W.2d 782, 78586 (Tex Crim. 1991).

The language of 22.0l1l is plain, unambiguous, and does not lead to absurd results,
therefore, it according to Boykin is unconstitutional for the courts to rely on
legislative history prior to 1983 to negate the prescribed CMS in 22.011 without first
analysing the plain language of the statute and giving effect to its meaning pursuant
to Texas Government Code § 312.002 (Meaning of words), and § 311.021 (Intention in
enactment of statutes). Boykin also gives the courts a guideline to follow in statutory
interpretation, which it has not been followed by any Court of Appeals in regards to
correctly interpreting 22.0ll1. It has also never been analyzed by the Court of Criminal
Appeals as to how far the purview of the prescribed CMS in 22.011 (a)(2) was meant to
reach.

Morrison asks this court to use the guidelines stated in Boykin at 785 to interpret
this reach by focussing its attention on the literal text of the statute, and to
discern a fair and objective meaning of the text at the time of the enactment and at
no point prior to the enactment, because like the Honorable Judge Campbell suggested:

"There really is no other certain method for determining the collective legislative
intent or purpose at some point in the past even assuming a sinyle intent or
purpose was dominate at the time of enactment.” id.

For example, that single purpose being statutory rape being considered a strict
liability crime at its reenactment. If it is found that the literal application of the
plain language is not unclear or would lead to absurd results, then do not go beyond
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the text of the statute in interpreting it, and apply the prescribed CMS to the entice
statute including the complete verb's object "of a child", like the common usage of the
:Bngligﬁtgﬁgegyntax suggest. Compare to Flores—Figueroa v. U.S. 173 L.Ed.2d.853 (2009),
where the Supreme Court of the United States held that a similarily construcked.statuce,
based on the plain language of the statute modified the entire statute: ‘

"as a matter of ordinary English grammer the CMS prescribed in 18 USC § 1028(A)(a)
(1) is naturally read as applying to all the subsequently lisced elements of the
crime, {including the last three words of the statute "of another person"].
Where a transitive verb has an object listeners in most contexts..assume that an
adverb such as knowingly that modifies the verb tells the listener how the subject
performed the entire action including the object. The government does not provide
a single example of a sentence that when used in typical fashion, would lead the
hearer to a contrary understanding., and the courts, ordinarily interpret criminal
statutes consistantly with the ordinary English usage." Flores-Figueroa at 855; Also see
Liparota v. U.S. 105 S.Ct 2084, 2087-88.(1985); Compare to U.S. v. X-Citement Video
115 S.Ct. 464, 467 (1994).

Looking only at the construction of the statute in 22.011 like done here, the Flores-
Figueroa logic should apply with equal force to 22.0l11's statutory lanyuage. The
question in Flores-Figuerca concerning what the CMS modifies in 18 USC 1028 is identical
to Morrison's question concerning 22.0ll's CMS, and theysshouldubexanswered:ithezsame,
regardless whether some extratextual factors in the past have concluded that:

"[In statutory rape cases the actors] personally confronted the underage viciim and
could have learned her true age, therefore X~Citement Video is distingushable."
As stated in Scott at 242; and Fleming v. State 376 S.W.3d4 854, 860 (2012),

to disreyard the Supreme Court's holding that the CMS in a statute that criminalizes
the knowing transportation, shipping, receiving,or distribution of child pornography
was to modify the phrase, "the use of a minor", which the Supreme Court determined much
like they did in Flores-Figueroa by the plain language and common usage Of the words in
the statute. Therefore, the Court of Appeals' decision to side-step the main issue of
statutory construction used in X-Citement Video, and rely on the gratis dictum,
extratextual factor stated in footnote 2 at 469 to overrule Scott and Fleming's similar
argument was err. Morrison will argue this in more detail later at pages 43-48 this
ground.

fFlores-Figueroa's guestion is:

"Does the statute require the government to show that Flores-Figuerca knew chac
the "means of identification" he unlawfully... used in fact belonged to ancther

person?" At 856.
The Supreme Court:s answer:

"We conclude that it does." Id.
Morrison's question is:

“Does the statute, 22.0l1l, require the state to show that Morrison knew that the
sexual organ he penetrated in fact belonged to a child? Or does the statute require
the state to show that Morrison had the intent to penetrate the sexual organ that

(17)
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was one of a child's?"

Based on the Supreme Court's decision, and only by reading the plain language of
22.011, without going to extratextual factors (I.E. old statutory rape case law prior
to the enactment of 22.0l11, like Vasquez, Mcorissette n. 8, or any recent cases that are
predicated from those like Fleming, Scott, Johnson, X-Citement Video n.2, ect.), the
answer should be the same.

The plain language of 22.011 suggests like in Flores-figueroca that the CM3 modifies
the transitive verb's object or last three words in the sentence, "of another person"
in Flores-Figueroa. and "of a child" in the instant case. Since the statutes are both
written syntactically alike, the purview of the CMS must then have the same reach, and
any contrary decision that is justified by the special context.:of the statute, “"that a
child was involved”, or legislative history that was made prior to.the enactment of
22.011, or any other factor except by the plain lanquage of the statute is . . ...
unconstitutional and violates both the Seperation of Powers Doctrine, and the Equal
Protection of the Laws which will be argued in ground five.

It might be argued that 22.0l11 contains a special contextual factof {that a child
was involved) and that alone can contradict the logic of the proper statutory
construction and interpretation of 22.0l11 as compared to the majority decision in
Flores-Figuerca. See Justice Alito's opinion at 864 where he said:

"18 USC 2423(a) makes it unlawful to knowingly transport an individual who has not
attained the age of 18 years in interstate or foriegn commerce... with intent that
the individual engaye in prostitution, or in any sexual activity for which a person
can be charged with a criminal offense. The Court of Appeals have uniformly held
that a defendant need not know the victim's age to be guilty of the crime under
this statute."

That very well may be true in regards to 18 USC 2423(a), or even the federal
statutory rape statute 18 USC § 2243 because § 2423(f)(2) through its counterpart 18
USC 1591(c)., as does 2243(d) both dispense with the knowledge requirement reygarding the
age of the complaintant, which 22.0l11 never does. Justice Alito, however, failed to
include the fact that 2243(g) includes a mistake of aje.defense, as does the federal
version of statutory rape in 18 USC §-2243 in §(c)(1). And the prescribed intent element
in 2423(a) modifies "any sexual activity for which the person can be charged”, indicating
the defendant must have intent of not only the minor engaging in prostitution, but also
that the sexual activity was a crime like an innccent sexual act involved a minor. Also
trafficking persons, and prostitution are crimes regardless if the victim was a child
or not. See Staples v. U.S. 114 S.Ct 1793, 1799 (1994):

"Our analysis in Freed likening the act to the public weltare statute in Balint
rested entirely on the assumption that the defendant knew that he was dealing with
hand grenades— that is, that he knew he possessed a particular dangerous type of
weapon, one within the statutory definition of a "firearm", possession which was

(18)
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not entirely innocent in and of itself."

Also compare to Zubia v. State 998 S.W.2d 226, 229 n.5 (Tex Crim. 1999) (Meyers'
dissent); X-Citement Video at 469 n.3 (Discussing the difference between e
U"jurisdictional facts" that enhance an offense otherwise commited with an evil inteat
and : "elemental facts" that seperate legal innocence from wrongful conduct.) rlus,
tne Texas Penal Codes' eguivalent to those crimes, section 20A.02 (Trafficking a person)
and section 43.05 {Compelling prostitution) also clearly dispense with the mental . «.:.
element regarding.age;, giving rise to the fact that if the Texas legislators intended
that 22.011's CMS did not modify "of a child", they would have plainly dispensed with
the intent or knowingly requirement regarding age like they did in those crimes, and
they surely would have never added arCMS in the heading like they did without dispensing
with any mental element to add confusion, vagueness, and constitutional doubt to the
statute. Therefore, Justice Alito's argument regarding §-2423 is distinguishable from

the plain language of 22.011.

Iv.

The only thing in 22.0l1 that makes it criminal is that the sexual organ that was
penetrated was one of a child's, which should support that that is the element of the
crime that should be modified by the required CMS. See Staples supra ac 1799 (Whevec
the Supreme Court held that the presumption in favor of a mens rea requirement should
apply to each of the statutory elements that criminalize otherwise innocent conduct.);
Also see X-Citement Video at 468-469, and Liparota supra at 2084 for two other Supreme
Court cases that held this requirement. Liparota at 2084:

"We note that '[Clertainly far more than the simple omission of the appropriate
phrase from the statutory definition is necessary to justify dispensing with an
intent reguirement.' And that criminal offenses requiriag. no mens rea have a
'generally disfavored status'. Similarly, in this case, the failure in Congress
explicitly and unambiguously to indicate whether mens rea is required does not
signal a departure.from this background assumption of our criminal law. This
construction is particularly appropriate where, as here, to interpret the statute
otherwise would be to criminalize a broad range of apparently innocent conduct."

Legislators in 22.0l1 did explicitly indicate a mens rea requirement, granted they
did not explicitly indicate whether the mens rea requirement applies to only the act
of causing the penetration of the sexual organ, or that it applies to whether the actor
knew the sexual organ was a child's. To interpret it as only applying to the act weuld
be criminalizing a broad range of innocent conduct, especially in cases involving
precocious 14 to 16 year old teenagers who a lot of timesilook and act older than their
true age.

Staples is another Supreme Court decision that Morrison uses to support his position

about how the statutory construction of 22.011 supports the legislative intent that the
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CMS/mens rea should modify "of a child”. Both thesinstant case and Staples are very
similar in the way that the laws governing the offense that was challenged, regulate

a constitutionally protected act, and the government and the courts have said that the
mens rea does not modify the facts that make the act illegal. In Staples it was the
fundamental right to own or possess a firearm. In Morrison, it is the natural right to
copulate and freedom of intimate assoéiation. Morrison concedes that both acts being
constitutionally protected, for good reason, still have their limits. See Baker v. Wade
553 F.Supp 1121 {1982):

"State has, for constitutional purposes, a compelling interest in regulating some
types-of sexual conduct, e.g. rape, indecent acts in public, $sex cffenses involving
minors, etc."; Also see Staples at 1795: "The National Firearm Act 26 USC §§ 5801-
5872 impose strict regulation requirements on statutorily defined firearms."

Therefore, like in Staples the mens rea should ba:contingent upon the restrictions of the
constitutionally protected act, as in all crimes that regulate a constitutionally
protected act. Alsoc compare to State v. Howard 172 S.W.3d 190, 198-99 (2005).

Staples was in possession of a firearm which he thought by its appearance (a semi-
automatic rifle) that it was iegal to own without it being required to be registered
pursuant to 26:USC § 5861(d). Similarly, Morrison was under the impression and thought
the female he copulated with, who looked, acted, and told him she was 21 years was,:i
(an.adult), and was legally able to consent to sex. In both situations the intentional
acts are protected by the constitution..The statute criminalizing the possession of a
"firearm" (machine gun) without being registered did not contain a wmens rea reguirement
that specifically said Staples had to know the firearm he possessed was in fact a
machine gun. The Supreme Court, nevertheless, held that to obtain a conviction the
government should have been required to prove beyond a reasonable doubt that Staples
knew his rifle had the characteristics that brought it within the statutory definition
of a machine gun. See Staples at 1804. They based their logic on three factors that
parallel with 22.011 and Morrison asserts that if this same logic would be used in his
case, it would garner him the same relief as Staples, that being the state should have
been required to prove beyond a reasonable doubt that Morrison knew his consentuai sex
partner had the characteristics that brought her within the statutory definition of her
being a child, (a person under the age of 17). These factors are:

(1) Because some indication of congressional intent, express or implied, is required to

.o, dkspense with:.mens rea,::§:5861(d) !5sasilenceion therelement:.of.knowledgeireguired ..
for a conviction does not suggest that congress intended to dispense with a
conventual mens rea requirement, which would require that the defendant know the
facts making his conduct illegal. Id. at 1796-97.

Both statutes 5861(d) and 22.01l do not dispense with any mens rea, therefore, 22.0l11
should be decided the same way in this respect. 22.011 should in fact weigh more 1n
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favor of requiring a mens rea than 5861(d) because it is not silent as to a mens rea,

the legislature has explicitly prescribed one into the statute, and because of this

factor it must modify the facts that make the conduct illegal.

(2) Neither 5861(d), nor 22.011 fit in the line of precedent concerning "public welfare"
or "regulatory" offenses in which the Supreme Court has understood Congress to
impose criminal liablity, through statutes regulating potentially harmful or
injurous items, without reguivingan accuseds' knowledge of the facts that made the
accused conduct illegal, so long as the accused was aware of dealing with an item
placing the accused'in responsible relatiOn.to a public danger. Id at 1797-1802.

5861(d), nor 22.011 can be considered public welfare, or regulatory offenses to justify

criminal liablity without regards to mens rea where a statute is silent and does not

dispense with a mens rea. 22.0l1l is not silent as to a mens rea and is a crime against

a person not the public.

(3) The potential harsh penalty of up to 10 years imprisonment for a violation of §
5861(d) and 20 years imprisonment and registering as a sex offender for life for a
violation of 22.011 confirmed the Supreme Court's reading of the act as not
involving an intent by Congress or legislature to.eliminate a mens rea reguirement.
Id. at 1802-04- |

Since 22.0ll1 has a more severe penalty than 5861(d), it gives more reason the court
should determine the CMS in 22.0ll modifies the element of the crime that makes it
criminal, because a sentence over twice as severe as the one in Staples shows the
legislature must not have intended to dispense with any mens rea, especially the mens
rea that is the only element which makes the statute a crime.

The question discussed in Staples was:

“Should the government have been required to prove beyond a reasonable doubt that
Staples knew the weapon he possessed had the characteristics that brought it

with%n the statutory definition of a machine gun in order to convict him of ...y 24
5861(4)?"

The Supreme Court held that the government must prove beyond a reasonable doubt that
Staples knew his rifle was a machine gun to be guilty of 5861(d). Morrison posits a
similar question:

"Should the state have been required to prove beyond a reasonable doubt that
Morrison had intent or knew that the sexual organ he penetrated had the
characteristics that brougnt it within the statutory definition of being a child's
sexual organ in order to convict him of 22.0112"

Using the same logic relied upon by the Supreme Court in Staples, the answer should
be decided the same in Morrison's case as it was decided in Staples:

"For the forgoing reasons, the judgement... is reversed, and the case is remanded
for further proceedings consistent with this opinion." at 1804.

Another similarity between 5861(d) and 22.0l11 is that the legislators in the first
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half of the 20th century, did not intend to require knowledge of all the facts to be
guilty of these crimes. See Staples at 1812-13 (Stevens' dissent). (Discussing the
legislative history of the National Firearms Act and how mens rea did not apply to all
elements of crimes associated with the Act). Compare to Fleming supra at 861-62; Johnson,
supra; and Morissette supra n.8. (where they discussed the history of statutory rape
also being strict liabilicy in the past). Despite the legislative history of 5861(d),

the Supreme Court Jjustly decided to go against stare decisis and require a mens rea
element in 5861(d) as previously stated, therefore, the same can. be.done in 22.0l],
especially since the plain language of the statute suggests that a mens rea is required.

"Under the doctrine of stare decisis, [the Court of Criminal Appeals will] . -:c..

generally adhere to past precident because doing so 'promotes judicial effeciency

and consistancy, fosters reliance on judicial decisions, and contributes to the

actual and perceived integrity of the judicial process! But overruling precident

is acceptable under certain circumstances. Some factors supporting the overruling

of precident are: :

1) When the original rule is flawed from the outset. .

2) When the reasons underlying the precident have been undercut by the passage of
time.

3) When the rule consistently creates unjust results or places unnecessary burdens
on the system." Quoted from Jordan v. State 54 S.W.3d 783, 786 (Tex Crim. 2001).

Morrison will show why these three factors weigh in favor that the strict liability
nature of statutory rape in the past should be overruled by 22.011, and why foliowing
stare decisis regarding 22.01l's CMS is unjust and no longer a good idea.

The original rule of statutory rape being strict liability, according to U.S. v.
Ransom 942 F.3d 775, 777 n.2.(1991), was codified by the year 1275 prohibiting carnal
knowledge of any child under ten years in which case the consent or nonconsent was
immaterial, as by reasons of her tender years she was incapable of judgement and
discretion. The protected age of under ten years was then moved up to children under
twelve years, and the legislators rightly determined that strict liability was
appropriate because:

"[N]Jo credible error of.perception could regard a child under the age of twelve
as an appropriate object of sexual gratification and that to do so would be nothing
less than a 'dramatic departure from social norms'" Ransom at 778.

Since the outset of the original rule of statutory rape's strict liability provision
protected children under 12 years, and the protected age group described in 22.011 (14-
16) would not have been a crime back then, shows that the original rule of strict
liability in statutory rape cases is flawed when compared to cases involving 14 to 16
year old minors that today can be easily mistaken for adults 17 to 21 years, while the
original strict liability aspect involved children who could not possibly be’mistaken
as adults. Morrison's logic is supported by the United States Congress when they
implimented a reasonable mistake of age defense inte the federal statutory rape

provision 18 USC 2243 (c} criminalizing sexual acts with minors 12 to 1§, and chose not

(22)
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to allow a mistake of age defense in 18 USC 2241 which criminalizes engaging in sexual
acts with children under 12z years. Therefore, the original rule of stricc liablity in
statutory rape cases involving children under 12 years can not compare the same when
involving minors from 14 to 16 years, and it is flawed from the outset and the precedent
that has been used to say 22.011 is strict liability should be overruled and at:least
allow for a mistake of age defense because it involves minors from 14 to 16 years.

22.011 being perceived as a strict liablility.offense.is also flawed from its onset
because the court's decisions, since its enactment in 1983, to deem the statute a strict
liability offense, despite the CMS and the fact the legislature never dispensed with
any CMS, gives support to the fact that the stare decisis effect of the strict liabitity
presumption of statutory rape should be overruled by the plain language of 22.011.

The reasons underlying the precedent for statutory rape being strict liability have
also been undercut by the passage of time. Like previously mentioned the strict
liability crime was originallyimpesed upon actors who had sex with cnildren under 12
years. As time want on the age of consent bounced back and torth from 13 to 18, and
varied from state to state. As the age of consent rose the courts until the iater half
of the 20th century carried along the strict liability aspect concerning knowledge as i<
the viztim's age and did not allow mistake of age as a defense. The evolution of
statutory rape then started to allow for mistake of age as a defense, and coday at:least
17 .states and the United States allow for a mistake of age defensefi

"While a child under the age of thirteen reguires the protection of strict
llablllty. the same 15 noc true of victims thlrteen to 51xteen years of aye. We

tecdgnize the"ifidréases' maturlty)and lndependance BE" today s ceeﬂasirb ‘and; witile
we do nothold that knowledge of the victim's age is an element of the offense, we
do hold that under the facts of this case the defendant should have been allowed
to present his defense of mistake of fact." See Fleming supra ac 861, quoting
Perez v. State 803 pP.2d 249, 250-51 (1990}.

The opinion in Perez hit the nail on the head and briefly sums up Morrison's
argument why stare decisis concerning the strict liability aspect of Statutory rape
involving minors from L4 to 16 years should be overruled, and 22.0l1 should be
interpreted literally like it is written and the (MS modify the whole statute including

“of a child", or at least allow a mistake of age defense in cases like Morrison's when

LIPS

2. Alaska, Arizona, Arkansas, Indiana, Kentucky, Maine, Missouri, Montana,New York,
Pennsylvania, Washington, West Virginia, Wyoming. See http://en.wikipedia.org/
u1k1/Age of_consent. This is not an all inclusive list because this source stated
in a disclaimer that they answered in the negative if they did not know if a state
did or did not allow for mistake of age. This is accurate because there are at least
four other states that do allow for mistake of age that were not on the Wikipedia

list. - New Mexico, and Utah. See Johnson v. State 967 S.W.2d 848, 850 n.l.
Also Illinois See 720 Ill. Comp. Stat. Ann.§§ 5/12-15(b}, (c). 5712-16(q).

(23)
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the reasons underlying the precedent from the early 1900s to 1960s have been undercut
by the passage of time.

Continuing to imprison youny nen who mistakenly but reasonably velieved their
consentual sex partner was above the age of consent servescno criminological-.purpose,
creates unjust results, and places unnecessary burdens on the system because the
defendant:

"evidences no abnormalty, no willingness to take advantage of immaturity, no
propensity to the corruption of minors." See Fleming at 861, quoting the Model
Penal Code § 213.6, cmt 2 at 415.

The extra amount of resources devoted to prosecute these crimes, police the sex
offender registry, or the expense it costs to incarcerate a person for 2 to 20 years
for this unintentional crime puts an unwarranted burden on the system, not to mention
it destroys the defendant and his family. The results of a possible conviction and
stigma associated with such a crime is unjust to these kind of offenders. More and more
states, :as well as.the U.S. government have come to this conclusicn, therefore, those
three factors show that 22.011 should no longer be strict liability and the.former
precedent should be overruled.

So in light of the Supreme Court's holdings in Staples, Flores-figueroa., and Liparota
along with the Court of Criminal Appeals' holdings in Boykin, the leyislative intent in
22,011 should be interpreted by the plain language of the statute, and that beinyg that the
required mens rea element should be proved in 22.0ll regarding Morrison's reasonable
belief that the sexual organ he penetrated belonged to a child, and by the courts
ignoring all the factors that support 22.0l11 having a mens rea by relying on a few
extratextual factors that suggested in a distant past that statutory rape is strict
liability violates the Seperation of Powers Doctrine as well as the Equal Protection of

Laws. See ground five.

v.
The Honorable Justice Scalia said it best in his concurring opinion in Flores- -
figuerca at 173 L.Ed..-2d 863:

“I likewise cannot join the court's discussion of the {as usual, inconclusive)
legislative history, relying on the statement of a single member of congress or an
unvoted-upon {and for all we know unread) committee report to expand a statute
beyond the limits its text suggests is always a dubious enterprise. And consulting
those incunabula with an eye to making criminal what the text would otherwise
permit is even more suspect. See U.S. v. R.L.C. 112 S.Ct 1329 (1992) (Scalia
concurring in part concurring in judgement.). Indeed it is not unlike the practice
of Caligula, who reportedly 'Wrote his laws in a very small character, and hung
them upon high pillars, the more effectually to ensnare people.' (citation omitted)
The text is clear and I would reverse the judgement of the Court of Appeals on
that ground alone.”

(24)
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In 22.011 the statute's text is clear and the courts should not look at the
“incunabula" of statutory rape, or any other extratextual factor to negate the CMS that
was prescribed in the current statutory rape provision (22.0ll), nor should they make
exceptions to other penal codes like 6.02, 8.02, or 2.0l, especially since the early
stages of the strict liability statutory rape laws that they commonly refer, were
indicative of victims younger than 12 years. For example, Judge Barnard in Byrne supra
opined on several issues that Morrison lodges, and she erred in her opinion to the point
of being skewed and biased by abscribing to the words and phrases in 22.011 a distorted
meaning and definition that is substantially at variance with that abscribed by the
legislature or by citizens of average intelligence and common sense, and by far. reaching
through a convoluted maze of extratextual factors, without ever giving effect to the
plain language of the statute, not only in 22.0ll, but also in 6.02 and 8.02.

"Appellate judges cannot ignore or misconstrue statutory language on the basis that

in a particular case they as individuals might disagree with the outcome dictated

by the policy choices made and embodied in legislation." See In Re Dept. of Family
t. Services 273 S.W.3d 637 (2009).

In the Byrne:court's analysig of 22.011 the court said at 747:

"To sustain a conviction under the [22.011] statute the state must prove beyond a
reasonable doubt that the defendant ‘intentionally or knowingly cause[d] the
penetration of the anus or sexual organ of a child by any means:! Tx. Penal Code
ann. § 22.011(a){2)(A). A "child" under this section is defined as any person
younger than 17 years of age. Id. at § 22.011 (c)(1)."

Tnat statement by itself is in fact correct. As a matter of ordinary English grammer
it seems natural to read the statute!s words "intentionally" or "knowingly" as applying
to all the subsequently listed elements of the crime.

The Byrne court, the state, nor can any other court easily claim that the words
"intentionally" or "knowingly" apply to only the statutes first nine words, “cause the
penetration of the anus or sexual organ", then skip the next three words, "of a child",
and again pick up to modify the last three words, "by any means".{Compare to Flores-—
Figueroa at 857.), but they do. Judge Barnard's subjective analysis continued at 747:

"The statute does not reguire the state to prove a CMS with regard to the victim's
age, and does not provide for the related affirmative defense of mistake of fact."

That sentence in that paragrapgh is err and violates the Seperation of Powers
Doctrine of the Texas Constitution as well as the U.S. Constitution. No where in the
statute of 22.011, nor any other statute voted upon by our lawmakers has it said those
things. The Byrne court added that into the statute without constitutional authority.
Several other courts have done the same thing since the CMS was prescribed in 22.011.
See Jackson supra at 617:

"These statutes do not require the state to show that appellate knew the victim
was younger than seventeen years of age. The state has long deniedithe defense of
ignorance or mistake in relation to sexual offenses involving children, (Vasquez at
865), thus the trial court properly refused to submit an instruction of mistake

(25)
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of fact in this case."
Also see Johnson at 849, which it may be correct in cases that have no explicit CMS

like 21.09 (Vasquez)mr 21.11 here...

"This court has previously held that in cases involving the sexual assault of a
child, such as rape of a child (21.09) or indecency with a child (21.11), the state
is not required to show that the appellant knew the wvictim:to.beiyoungernthan.bZ.:
years of age. In fact this court held in Vasquez... that it follows that to require
the state to allege and prove the appellate knew the prosecutrix to have been under
the age of 17 would establish ignorance or mistake as a defense in contravention.gf
clear legislative intent." (Emphasis added}.

...but applying this to 22.0l11 is err as done in Hicks 15 SW3d 626 supra at 631 relying
on Johnson to say:

"The state is not required to show that the victim to be under the age of seventeen
in sexual assault cases."

Also see Scott at 242:

"The majority rule in the United States is that the defendant‘s knowledge of the
victim's age is not an essential element of statutory rape and this exclusion does
not violate due process."

That may be the majority rule in statutes that dispense with knowledge of age as an
element or that do not contain an explicit CMS like 22.0l11 does. The courts cannot
bypass the plain language of the statute and go directly to extratextual factors to
obtain these kind of results like they have done in these cases regarding 22.01l.

In.. statutory construction courts begin with the language of the statute and if the
language is clear it is not for the judiciary to add or subtract from the statute.
See Boykin v. State 818S.W.2d 782, 785 (Tex. Crim. 1991); Compare to Coit v. State
808 S.W.2d 473, 475 (Tex Crim. 1991): also Ex parte Davis 412 S.W.2d 46, 52 (1967).

These previously stated court decisions, along with the Byrne court's decision to
suspend section 6.02 by saying:

“We find no. precedent supporting the claim that section 6.02 of the Penal Code
requires a mens rea component in section 22.011(a){(2)(A). We therefore, overrule
Byrne's contention." At 752: Also "We further hold section 6.02 does not mandate a
mens rearequirement in section 22.011(a)(2)(A)." Id.

That is also a Seperation of Powers violation, and a violation of Article 1 § 28 of
the Texas Constitution which says:

"No power of suspending laws in this state shall be exercised except by the
legislature."

The court suspending these laws is a clear constitutional violation. Section 6.02(b) .
says:

"If the definition of an offense does not prescribe a CMS, a CMS is nevertheless

required unless the definitionn plainly dispenses with any mental element."

(Bnphasis added).

No where in that statute, 22.0ll, nor in any other statute is there an exception to

the plain language of section 6.02(b). 22.01l does, however, prescribe a CMS so it -
should actually be governed by 6.02(a), which says:

L (26)
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"Except as provided in subsection (b), a person does not commit an offense uUnless
he intetionally, knowingly. recklessly, or with criminal negligence engages in
20 conduct as the definition of the offense requires." (Emphasis added).

Since the plain language of 22.0l1 describes the definition of the conduct as::To commit
an offense a person must intentionally or knowingly penetrate a sexual organ of a child
by any means, "of a child" is part of the conduct that the definition of the offense
requires, and no where has the legislature promulgated into the law, since 22.01l's
enactment, any exceptions to 6.02(a) regarding 22.011's CMS not attatching to "of a
child". By the Court of Appeals taking it upon themselves to suspend that legislation

in regards to 22.011, violated Morrison!s-comstitutional.right to’present.a.defense that
the legislature: offered whenvthey. explicitly.provided .a €MS/mens rea into the statute in
1983. Because Morrison was not offered the defense the legislature provided, he was
forced to plead guilty to a crime he was not criminally culpable of commiting and was
sentenced to 16 years prison. If the Court of Appeals would not:have:violated the
Seperation of Powers Doctrine and they would have interpreted:the plain language of
22.011 as the language suggests then Morrison would have been able to use the fact that
he did not know the mincor in his case was not an adult and would have not pled: guiltz

then went to trial and been acquitted.

VL.

The Byrne court chose to overrule Byrne's centention, like the one Morrison similarly
lodges, which is that 6.02 requires that a mens rea be proven in 22.011 cases where the
defendant had a reasonable belief that the child was an adult. They relied on Justice
Price's concurring opinion in Johnson at 851-854 (stating that section 6.02 will not
require mens rea where a strict liability criminal statute is silent on the matter if
the legislature intended otherwise.) 22.0l%1 is not silent on the matter. The legislature
prescribed a CMS into the statute, in all reality making 22.0l11 a nonstrict liability
offense, and requiring a CMS to be proved. Even if it was constitutional for the courts
to say that the prescribed CMS does not modify "of a child", then 6.02(b) would control,
and because 22.011 does not dispense with any mental element, a CMS must;.neveéerthélasssibs
proved to establish criminal culpability.

In Johnson at 852, Justice Price made his decision based upon 21.11(a) being silent
as to a CMS, while 21.11(a}{2) prescribed a CMS, indicating that the legislature meant
to dispense with a CMS in 21.11(a). 22.0l1 is distinguishable. 22.011(a)(1) and § (a)(2)
both have the exact same CMS, therefore, the.legislature never intended to dispense with
any mental element.

Judge Barnard points to Aguirre v. State 22 S.W.3d 463, 473 (Tex Crim. 1999) for the
same suppert to overrule Byrne:

(27)
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"First the court noted that when the legislature reguires mens rea in one section
of a statute but subsequently omits the requirements in another section of the same
provision it is likely the legislature intended the omission." Byrne at 752.

It must then be said, if the legislature did include a CMS and mens rea in one section
of the statute like they did in 22.011(A)(1l). where knowledge of lack of consent by the
victim must be proved:

"A sexual assault is without consent if the other person has not consented and the
actor knows the other person is unconcious or physically unable to resist. See
Casey v. State 160 S.W.3d 218 (2005). (Emphasis added).

Then when an identical CMS is prescribed in the subsequent section as done in 22.011(A)(2)
and there is no intended omission, the.: mens rea must then modify to the same degree:

To the element that makes the otherwise innocent act criminal. In 22.011(a)(l) the
defendant intentionally or knowingly caused the penetration of the sexual organ of ......:..
another person... without their consent, and in 22.011(a)(2) the defendant intentionally
or knowingly caused the penetration of the sexual organ of a child..., which unlike

§ (a)(l) consent is not a factor and the only criminal element remaining..is that the
person was a child from 14 to 16 years and was unable to give. effective consent.

The definition of "effective consent" regarding children also supports that the -
legislature intended an element of mental:culpability here. See Tex. Penal Code 1.07(a)
(19)(c):

"Effective congent includes consent by a person legally authorized to act for the
owner. Consent is not given if:
c) Given by a person who by reason of youth, mental disease, or defect, or
intoxication is known by the actor to be unable to make reasonable decisions.”
That definition supports Morrison's argument, granted children from 14 to 16 years
cannot legally consent to sexual acts, the actor, however, must know the person was
unable to make a reasonable decision by reasons of their youth. (Emphasis added).

It must also be said that if the legislature included a mens rea in one section of a
statute (22.011(a)(1l)) and the mens rea pertains to the whole section, then when an
identical CMS/mens rea is prescribed in the subsequent section {22.011(a)(2)) the mens
rea should also pertain to the whole section and not awkwardly skip over "of a Child".

The Byrne court also quoted Aguirre at 475:

"That certain common law prohibitions such as crimes against children are widely
known exceptions to the general rule that criminal convictions require proof of
mens rea."

Like said before, that exception may have been relied upcn in the past, before the
legislators expressly prescribed a CMS in 22.011, but the plain language of the 1983 to

current 22.0l1 supersedes that exception and can no longer control 22.0l1:

(28)
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Grice lodged the same argument in Grice v. Statei162:S:W:3d 641, 646-47 (2003).
The l4th Court of Appeals dismissed the argument and affirmed Grice's conviction because:

"6.02 has remained virtually unchanged since 1974 ‘'and the Court of Criminal - i
Appeals has consistantly upheld strict liability sex crimes not withstanding its
existance.'"

That may.however, be true, but it does not make it any less unconstitutional for the
Court of Criminal Appeals, or Court of Appeals to make exceptions to, or to suspend laws
that were written, voted upon, and passed by our legislators like they have done with
6.02, 8.02, 2.01, and 22.011.

"Appellate courts are not permitted to engraft exceptions to the clear..language.:in
unambiguous statutes, nc matter how desirable the exception might seem. See
Offenbach v. Stockton 285 S.w.3d 517, 522 (2009).

The legislature:has<not written.an exception intoithe law that says 6.02, 8.02, or, 2.0l
does not pertain to 22.011. And by the Court of Criminal Appeals and other appellate
courts 'consistantly uph{olding] strict liability, {or nonstrict liability] sex crimes
notwithstanding [their] existance.', is a violation of the Seperation of Powers Doctrine,
Equal Protection of Laws, and Due Process. See Commissioner v. Lundy 116 S.Ct. 647,656-57
{1996):

"[Tlhe court is not free to rewrite the statute simply because its effects might
be susceptible to improvement.": : o

Also see Ali v. federal Bureau of Prisons 169 L.E3 23.680, 692 (2008):

“{Courts] are not at liberty to rewrite the statute to reflect a meaning [they]
deem more desirable. Instead [they] must give effect to the text congress enacted."

Also see Lamar County Appraisal Dist. v. Campbell Soup 93 S.W.3d 642 (2002):

"In interpreting statutes, an appeals court is not free to rewrite statutes :-
to reach a result it might con51der more deSLrable, or wrlte special exceptlons
1nto a statute s0 as to make 1t appl1cable under certain’ c1rcumstances e A

courts adding exceptions to the mistake of fact defense, and negating the prescribed
CMS in 22.011 that never dispenses with any mental element by saying:

“The statute does not require the state to prove a CMS with regard to the victim's
age and does not provide for a related affirmative defense of mistake of fact" See
Byrne at 747. Or saying -knowledge of age is not essential element of statutory
rape. Scectt at 242,

That is in complete contradiction to the plain language of 2.01, 6.02, and 8.02 and is
unconstitutional. Because the courts have rewritten, édded to, or suspended these ..
statutes to reach a result they consider more desirable, they have effectively made law
which is a violation of the Seperation of Powers Doctrine, and the result is that
Morrison's right to present a defense was inhibited, which is a due process violation.
If the Court of Appeals would not have violated Article 2 § 1; Article 1 § 19;
Article 1 § 28 of the Texas Constitution, and Article 3, and Amendments 5,%z:nd 14 of the

. (29)
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United States Constitution by not giving effect to the plain language in 22.011 and
suspending 6.02, 8.02, and 2.0l in regards to 22.0ll's CMS, Morrison could have used his
lack of intentionally or knowingly doing the crime as defined in 22.0l11 as a defense,

and been acquitted of the charge.

VII.

Unlike Byrne and the other cases that have challenged the constitutionality of 22.011
not requiring a mens rea regarding the complaintant beiny a child, (See Florence v.
State 2013 Tex App Lexis 938l1; Branson v. State 2013 Tex App Lexis 7155; Lathan v. State
2013 Tex App Lexis 4779; Duckworth v. State 2013 Tex App Lexis 9062; Fleming supra; and
Hicks supra.) Morrison's claim is that 22.0ll is constitutional as written and does
require a mens rea to be proven in regards to it being a child's sexual organ that the
defendant penetrated. It is plainly evident by reading the statute using the: common
English usage of grammer and syntax that the CMS does in fact modify the entire sentence
including the prepositional phrase "of a child". The courts have acted unconscitutionaliy
by going outside of the plain language of the statute since 1983 to deem 22.0l1 a strict
liability offense and never giving any effect to the plain language of 22.0l1, 6.02,
8.02, or 2.01.

"Courts must construe statutes as written and, if possible, ascertain its intention
from language used therein and not look for extraneous matters to be used as a
basis for reading into statutes intention not expressed or intended to be expressed
therein." See Smith v. Brooks 825 S.W.2d 208,..211 (1992).

If the legislature intended for 22.0ll to be a strict liability offense they would
not.-have included a CMS into the statute in 1983 when 21.09 was repealed, and they would
have left the statute how it was, which made it clear that if someone had sexual
intercourse with a female not his wife and she is younger than 17 years, then they
comnited an offense, period! No CMS was included into:the statute, but that is not the
case anymore. The plain language of the statute reads like Judge Barnard said in Byrne
at 747:

"To sustain a conviction under 22.011(a)(2)(A) the state must prove beyond a
* <..reasonable doubt that the defendant "intentionally".or "knowingly" caused the
penetration of the anus or sexual organ of a child by any means."

If the legislature did not intend for the CMS to modify "of a child" they would have
dispensed with the mens rea regarding the age of the child like they did in sections
20802{b) (1) (Trafficking of a person), or 43.05(a}(2) (Compelling prostitution) where
they said:

"The actor commits an offense regardless.of whether the actor knows the age of the
child at the time of the offense," (Emphasis added):

Or they could have dispensed with the knowledge requirement like they did in section
25.06 (Harboring a runaway child):
(30)
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"A person commits an offense if he knowingly harbors a child, and he is criminally
negligent about whether the child is younger than 18 years."

Those strict liability crimes are in accordance with 6.02(b), dispensing with a CMS
regarding age. 22.0l1 has not done that, therefore, it is unconstitutional for the ..
courts to disregard the CMS as establishing a mens rea to modify the only element that
makes 22.011 a crime "of a child". The legislature has not said anywhere that there is
an exception to mistake of fact defense, or that knowledge.of age is not an element of
the crime pursuant to 2.0l. The courts must interpret the language of the statutes as
they are written. See Texas Government Code Chapters:311 and 312.

"In ascertaing legislative intent words and phrases shall be read in context and
construed according to the rules of grammer and common usage." Also see Linick v.
Employees Ent. Case Co. 822 S.W.2d 297, 301 (1991).

Morrison now asks the court to lookviifbx parte Weise 23 S.W.3d 449 (2009) in supportc
of his argument that siricé the legislatiire did prescribe a CMS into 22:011 'in 1983, that
the CMS supersedes the strict liability language of 21.09, and since the reenactment
requires a mens rea, which never dispenses with any mental element regarding che
complaintant being a child, Morrison respectfully requests that the Court of Criminal
Appeals :- look only at the plain language of 22.011 and 6.02 to determine that a CMS
must be proven, and that statutory rape is according to its revised statute (22.011) not
a strict liability offense like the court held in Weise.agout the illegal dumping statuce.

Weise alleged that the illegal dumping statute,,Tex. Health and Safety Code § 365.012
(a), (C) was unconstitutional. as applied to him because it did not require proof of a
CMS. Weise argued that even though the statute did not specifically require it, a CMS
was nevertheless mandated by 6.02. See Weise at 452. As like in Weise, 6.02 is always
made applicable to all statutes including 22.011 in accordance with Tex. Penal Code
1.03(b), and no where has it been promulgated that 6.02 does not apply to all aspects
of 22.011.

It is well established that the mere omission of a CMS cannot be construéd..to
plainly dispense with a CMS. "If the definition of an offense is silent about
whether a CMS is an element of the offense, subsection {b) [in 6.02] presumes
that one is and §{c) requires that it amount to at. least recklessness." See
Aguirre supra at 472; also Weise at 452, 455.

Weise gives two exambles of other statutes and case law that support Morrison's
contention. The Weise court used the revised statutes in those cases as well as the
severity of the punishment of one year in jail to determine that section 365.017
requires a CMS of at least recklessness to be proved. Morrison relies on the same logic
for his argument, that the CMS in 22.011 should supersede the 21,09 law and negate any
past strict liability indicators in which Weise gleaned that logic from American Plant
Food v. State 587 S.W.2d 679 (1979); and Exxon U.S.A. v. State 646 S.W.2d 536 (1982).

(31}
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In American Plant Food the Court of Criminal Appeals determined that the water pollution
statute was reenacted as section 7.147 of the Texas Water Code and it expressly provided
that the offense may be prosecuted without alleging or proving any CMS. This rationale
was based on legislative history and since a former version had included a CMS, that was
later omitted, they therefore, determined that to be the legislator's intent to dispense
with the CMS and make the water pollution statute strict liability. See Weise at 453.
The opposite happened in 22.0l11 and also an air pollution statute in Exxon U.S.A.
supra. They recognized in Weise at 453-54 that the Exxon case dealt with a violation
that today bears no criminal or civil penalty. See Exxon U.S.A. at 536-38, Texas Health
Code § 382.085 (1992), and Texas Water Code § 7.177, the air pollution offenses that
impose criminal responsibility all contain a CMS. See § 7.177, therefore, thes: former
decision upholding strict liability for air and water pollution offenses are no longer:
persuasive, much less controlling. Compare to U.S. v. Abod 770 F.2d 1293 (1985); and
Slott v. State 148 S.W.3d 624 (2004). Also see FDA v. Brown & Williamson Tabacco .
146 L.E3 2d 121, 140-41 (-2000):

"The classic judicial task of reconciling many laws enacted over time, and getting
them to 'make sense' in combination, necessarily assumes that the implications of
a statute may be altered by the implications of a later statute.” Also.see U.S5. v.
Fausto 98 L.Ed 2d 830, 844. .

The current 22.011 also. contains a CMS that the previous 21.09 omitted, therefore,
giving effect to the legislative intent that statutory rape is no longer a strict .
liability offense, and the Jjustifications by the Court of Apgeals to uphold strict
liability for 22.011, {i.e. Vasquez, Morissette, etc.) are nc longer persuasive.much
less controlling. The same rationale the Court of Appeals used in Weise to say a mens
rea must be proved in the public welfare offense of illegal dumping should be equally
applied to Morrison's case, and a mens rea should have to be proven in 22.011 as well,

or it is a violation of Equal Protection of Laws. See ground five of this 11.07.

2.8

In Weise like a lot of other cases dealing with the same issue-~ whether the ..
legislature intended to dispense with a mens rea-, see Thompson v. State 44 S.W.3d 293
(2001); Rivera v. State 363 S.W.3d 660 (2011); State v. Walker 195 S.W.3d 293 (2006):
Abdallah v. State 64 S.W.3d 175 (200l): and Aguirre v. State 22 S.W.3d 471 (Tex Crim.
1999), these and several other courts have used a series of nine guidelines to
determine if a statute plainly dispenses with any mental element. The Court of Criminal
Appeals created these guidelines in Aguirre supra. In defining strict liability
offenses the Aguirie court said on page 475:

"Another writer observed recently, strict liability offenses include not only those
those that are regulatory, public welfare, or mala prohibita in nature but also

those that for example protect children."
(32)
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They then listed several cases in footnote 48 that reflected their decision to impose

75

strict liability asuto the element of a child's age in these offenses, Johnson was one
of them. Morrison acknowledges that the l4th Court of Appeals shot down a similar
argument that he lodges in Grice supra, .but Morrison wishes to respectfully ask the
Honorable Court of Criminal Appeals to consider his argument in regards to the nine
guidelines that the courts must use while doing a statutory construction analysis to
determine if a statute is strict liability or not, and to do a proper statutory
construction analysis of 22.0l11 using these guidelines to determine if the legislature
has clearly dispensed with any GMS:as tothe.status of the sexual organ being one of a
child's.

In Grice v. State, Grice's argument focussed on Aguirre's opinion casting doubt on
the continuing authority of Johnson, which held a mens rea is not required in 21.11
(indecency with a child), as pertaining to the complaintant being under 17 years. On
page 646 footnote 5, they stated that Grice recognized the holding in Johnson was equally
applicable to the statutory rape provision, because in Johnson they cited Vasquez as
controlling and it was a statutory rape case.

Morrison does not agree. What they failed to mention and acknowledge is that Vasquez
was predicated off of 21.09, which never expressly included a knowledge requirement like
its reenacted version, 22.01l, does. And Johnson was alsoacquitted from his 22.021 <.
charge because the CMS prescribed did expressly include a knowledge requirement. See
Johnson at 858, therefore, the decision in Grice about the indecency of a child .iuy
provision that does not explicitly provide a knowledge requirement, being equally
applicable to a statute that clearly has a knowledge requirement is flawed. And by
denying Morrison that same protection provided in Johnson violates the Equal Protection
of Laws. See ground five.

The legislature in 1973, for some reason, did not include a knowledge requirement
in 21.11 like they did in 22.011 and 22.021 in 1983 (probably the same reason they did
not explicitly prescribe one in 21.09), but that is the reason Johnson was acguitted
of his 22.021 charge and found guilty of the lesser included offense of Indecency with
a child. So the Grice courtis reasoning to overrule Grice's argument that Aguirre negates
Johnson's authority does not mesh so nicely with Morrison's similar argument regarding
how the guidelines found in Aguirre should be used as a statutory construction analysis
in 22.011 to determine if the legislature intended to dispense with any CMS. Morrison
asserts that the two statutes are distinguishable, and since the plain language of .
22.0l11 does include an 'intent" or "knowledge" requirement, and the statute has never
been given a proper statutory construction analysisusing the guidelines found in Weise,
Thompson, Rivera, Walker, Abdallah, and Aguirre, he asks the Court of Criminal Appeals

(33)
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to apply these guidelines to 22.0l1l and determine if the legislature clearly dispensed
with any mental element. He also asks the court to perform this analysis objectively
without relying on past dogmatic views about statutory rape bzing strict liability in
regards to the defndant's reasonable belief that the complaintant was an adulc.

X.

It may be construed that it is an absurd result that the legislature intended to make
21.11 (indecency with a child) strict liability, and gave 22.0ll1 a mens rea regarding
the minority of the complaintant, but according to Government Code § 311.025, if two
statutes enacted at different sessions of the legislature are irreconcilable then the
one enacted later prevails. 21.11 was enacted 10 years before 22.0l11, therefore, if it
was Lo be considered an absurd result, that one was strict liability and the other was
not, then 21.11 should be also considered a nonstrict liability offense before:it is
said that 22,011 should be strict liability based off of the similar statute of 21.11
being strict liability. The two statutes were enacted by two seperate leyislatures and:

"It is the duty of the Court of Appeals to interpret language of statutes as they
are written, courts cannot engage in speculation as to what the legislature
intended. "See Huckabay v. Irving Hospital 879 S.W.2d 64, 65 (1993).

"It is the duty of the court to administer the law as written, and not to make the
law: and however harsh a statute may seem to be, ‘'or whatever may Seem co be its
omissions", courts cannot on such considerations by construction retrain its
operation or make it apply to cases to which it does not apply, without assuming
functions that pertain soley to the legislative department of the government.”

See Chaney v. State 314 S.W.33 561 (2010).

The Supreme Court also agrees that courts should not rewrite statutes and they must
interpret statutes from what the legislators'intended. See DePierre v. U.S 180 L.Ed 2d
114, 125 (2011):

"It is not for the U.S. Supreme Court to rewrite a statute so that it covers only
what. the court thinks is necessary to achieve what it thinks Conyress really
intenced."

The Aguirre court determined that crimes that are designed to protect children are
strict liability, they ascertained that presumption from a group of writers they cited
in footnote 46 at 475. They include Rollin Perkins & Ronald Boyce Criminal Law 910
(3d ed 1982) n.31 pp-. 884-85: Charles Torcia, Whartons Crimipal Law 123 (15th .ed 1993)
n. 39 at 127; Gainsville Williams Criminal Law 264 (2nd ed 1961) n.3l pp 239-44! These
same commentators also:

"Insist that strict liability has no place, or should have no place in the law of
crimes." See Aguirre at 472,7n.3] where Perkins and Boyce also said, "Due Process
is denied by conviction based on liability without fault." And see note 40 at 473
where they said, {Strict liability should only apply to regulatory measures like
[public welfare offenses] where the emphasis of the statute is evidently upon

(34)
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achievement of some social betterment rather than the punishment of the crimes as
malum in sel}

Were Perkins and Boyce right? How can it make society better.to lock up a normal hard
working young man for 16 years, for him acting on his natural right to copulate, by him
having sexual intercourse with a female who told him she was 21, looked 21, acted 21,
not only consented to the act but initiated and welcomed the act? But it turned out,
unwittingly to him, that she was 15 years. That man does not have any unnormal
characteristics that should alert the government, police, or society that he is a danger
to children, and belongs in prison like someone who may have intentionally or knowingly
broke that law which is designed to protect young teenagers from people who solicit sex
from, and prey on that age group. A large part of society, and legislators do not want
to see anybne get thrown into prison for making that kind of misjudgement, and they know
it serves nossocial betterment in doing sc. That is why there is at least 17 states,
along with the United States Government, who have said that is an absurd result and now
allow a mistake of age defensefZ(See page 23 for footnote 2):

The comments-that the commentators have written that have been quoted in Aguirre cthat
go against strict liability being associatedwith crimes, especially crimes that can be
punished by prison time, contradicts the Aguirre court's assertion on page 475 that
strict liability offenses include crimes that are designed to protect children, and
those comments are just as, or even more persuasive that the cited to, yet unguoted
footnote 46 at 475.

XI..

The Court of Criminal Appeals stated in footnote 48 at 475 (Aguirre), a list of three
cases that reflect the imposition of strict liability concerning age when children are
involved. Zubia v. State 998 S.W.2d 226 (Tex Crim. 1999) {Injury to a child). Zubia shot
into a crowd and injured a four year old child. That conduct, much like most of the
conduct that constitutes injury to a child where a person can be criminaly.responsible
for that crime, is illegal whether it was a child victim or not. Zubia would have been
criminaly liable if the victim would have been any age. Therefore, injury to a child:.is
not comparable to 22.011, because having consentual-in-fact intercourse is not by itself
a crime like the conduct that constitutes a crime in injury to a child. See Zubia at 229
n.5:{Meyers' dissent); also X-Citement Video supra at 469 n.3.

The only thing that makes 22.0ll1 a crime is that the sexual organ that was penetrated
was one of a child's. Same with their reference to capital murder of a child younger
than six. Murder is a crime regardless of the age of the victim. Like previously . ..
mentioned, Johnson is distinguishable also because it was a.21:11 case and that statute
does not have an explicit CMS/mens rea as does 22.0l11l. And Johnson was aquitted on his

similarly written 22.021 charge because it did have the requirement of a mental state.
(35)

C0007S



7Y

Case 7:15-cv-00062aBAJ Document 12-31 Filed O&ZO/‘ Page 80 of 172

(Roof same, 21.11 case.). So these cases cited as support for crimes that are designed
to protect children as automatically being deemed strict liability are distinguishable
from 22.011. By the plain language of 22.011, 6.02, 2.01; 22.0l1 cannot be construed

as a strict liability offense like the Court of Appeals have unconstitutionally held.

XII.
In Honeycutt v. State 627 S.W.2d 417, 423-24 (Tex Crim. 1982) The Court of Criminal

Appeals said:

"The power to define offenses in abrogation of Titles 1,2, and 3 of the Penal Code
which include the CMS requirements in 6.02 is reserved to:.the legislature, ::
therefore, the courts must comply with 6.02 when a statute prescribes or dispenses
with a CMS in an offense."

The courts have gone against this holding from Honeycutt and abrogated 6.02, 8.02, 2.01,
in regards to 22.0l1l. Simply put, the legislature has plainly written into 22.0l1l(a)(2)
an intentionally or knowingly scienter/mens rea element that continues to be.:ignored,
except for it modifying only the act of causing the penetration of the sexual organ.
That current Court of Appeals interpretation actually leads to absurd results. Morrison
would like to ask the court the following questions:

If the CMS in 22.011(a)(2) does not modify -."of a..child", how would someone then
penetrate the sexual organ of a child,.especially a.14 to 16 year.old: teenager's..
sexual organ, without intending to, or knowing they penetrated the sexual organ?

Perhaps the actor slipped and fell and while he was falling his. pants also fell down
and he accidently landed cn top of a 14 to 16 year old teenager, who happened to be
naked, and he accidently penetrated her sexual organ, (unintentionally). Or the actor
penetrated the sexual organ during his sleep, (unknowingly). In the unlikely event that
a scenerio like that did happen, to prevail, the state would then have to prove the
actor did not do the offense on accident or was conscious and knowingly commited the
prohibited act.

Under what circumstances would then make a defendant not criminally culpable for
unintentionally or unknowingly penetrating the sexual organ of a 14 to 16 year old
child?

Because of the rarity of scenerios like the ones listed above, the only logical
circumstance would be that the actor did noct "intentionally® or "knowingly" penetrate
the sexual organ of a child, because he did not intend to penentrate "a child's" sexual
organ or he did not know the sexual organ was one "of a child's". Every other
circumstance would lead tc an absurd resuit while dealing with cases involving 14 to 16
year old teenagers. Morrison has found no cases where anyone has claimed they were not
culpable of commiting 22.0l1 because they caused the penetration of the sexual organ of

a 14 to 16 year old minor on accident or without knowing they did it. In every case

(36)
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where the CMS element has been raised, it was raised because the defendant was unaware
the sexual organ was one of a child‘sg. It is absurd to think that the legislature would
prescribe the “"intentionally" or "knowingly" comgponent of the CMS to only the act of
causing the penetration of a sexual organ. This. absurdity. is another reason chat
supports Morrison's interpretation of 22.011's CMS as modifying "of a child", especially
since there has not bzen a manifest intent by the legislature to dispense with any
mental element.

In fact, quoting from Aguirre at 471:

“The drafters [of 6.02] said: 'subsection (a), in restating Penal Code Art. 39,
preserves tfor the new code the traditional mens rea requirement of the criminal law.
Moreover, subsection (b) imbues this requirement with the force of a presumption
because, as the Court of Criminal Appeals aptly phrased it., 'the punishment of one
for an orffense when he is able to show that the act was done without guilty
knowledge or intent is contrary to the general principal of criminal law...' Vaughn
v. State 219 S.W. 206, 208 (1919); Despite subsection (b), of course the leyislature
is free to dispense with the requirement of a CMS- as it has done in creating the

50 called strict liability offenses. (citation ommited)- but its intent to eliminate
mens rea must be manifest."

There is no intent to eliminate mens rea in 22.0l1. Also see Abdallah supra at 179-80
where the court said:

"[They] must speculate as to the legislative intent behind section 154.502 wihere
{as the above quote about] 6.02(b) leave(s] little room for surmise: The statement
in penal code 6.02(b) that a CMS is required unless the definition plainly
dispenses with "any" mental element is typical of several modern codes wnich have
provided that a statute is not to be treated as a strict liability statute unless
it 'clearly indicates' or 'plainly appears' that such a result was intended by the
legislature."Id. Taken ftrom 1 Wayne R. Lafave & Austin W. Scott Jr., Substantive
Criminal law 343 n.10 (2nd ed 1986).

It is clear that 22.011 dves not plainly dispense with any mental element of the
actor's knowledge or intent to penetrate the sexual organ "of a child", and, therefore,
should not be considered strict liability based off of the above yuotes by the Court of
Criminal Appeals, and the legislative intent in 6.02(b). The law is so plainly clear
that it should not even be an argument. The word "any" in 6.02(b) means no matter how
much or many or what sort of mental element exists, and it is a mental element to intend
to or to know that the sexual organ was one of a child's.

"In construing statutes, the word "any" is equivalent to and has the force of
‘every' and 'all'". See Branham v. Minear 199 S.W.2d 841 (1947); Hime v. City of
Galveston 268 S.W.2d 543 (Tex Civ. 1954) Also compare to Ali v. Federal Bureau of
Prisons 169LEd2d .680, 687 (2008) where they held that “"any" was meant to modify
"other law enforcement officers" of whatever kind.and has an expansive meaning.

So it must then be said that the "any" mental element in 6.02(b) also applies to whac
the definition of the offense requires that makes it criminal, which is that it was a
childs's sexual organ that the actor penetrated. The fact that the title "Sexual Assault
of a Child" has the criminal element in the title alsc yives much support that the CMS

(37)
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should modify "of a child”. All other crimes' CMSs modify the criminal element that the
title of the offense names.
A court, therefore, must look for a manifest intent to dispense with the reguirements

of a CMS. They have not done so regarding the CMS modifying "of a child" in 22.01l.

XIT1T.

Morrison will now use the nine guidelines that were used in Aguirre, Weise, Walker,
Thompson, Rivera, and Abdallah to determine if there is a manifest intent by the .
legislature to dispense with the requirements of a CMS. Using the guidelines objectively,
when finished, if the majority of the nine (five or more) tend to support that 22.011 is
strict liability, Morrison will concede the issue and agree with the courts' past
interpretation, but if the majority supports that 22.011 should not be strict liability
then Morrison will respectfully and humbly ask this court to justly consider his
argument and find that 22.011 is not strict liability, and also find that Morrison is
entitled to at least an affirmative defense of mistake of age/fact and remand for a new
jury trial so Morrison can present evidence to a jury that he did not "intentionally"

or "knowingly" cause the penetration of the sexual crgan "of a child" by any means.

(1) Lanquage of the statute:

"The courts should first look at the plain language of the statute that the
legislature has written and voted on.and the Court of Criminal Appeals should give
effect to the plain meaning. When attempting to discern collective legislative
intent or purpose the Court of Criminal Appeals necessarily focuses on the literal
text of the statute, and attemps to discern a fair, objective meaning at the time
of enactment."” See Boykin supra at 785; Also Ghapter 311, and.:312sof:ithé Gov!t Code.

The courts have never done that regarding 22.011 and have gone against the Court of
Criminal Appeals' holdings and canons in Boykin. Like previously argued, the plain
language of 22.011 is clear, the legislature prescribed a CMS and no where have they
plainly dispensed with any mental element. Because the language of the statute is not
silent regarding a CMS, and the statute does not dispense with any mental element
including intent or knowledge modifying “of a child“, it must be said that this first

factor weighs in favor of 22.0ll requiring the CMS attaktching to of a child.

{2) Examine the nature of the offense:

Is it malum in se or malum pronibitum? The implication is that strict liability offenses
must be malum prohibitum. See Walker at 298:; Rivera at 668. The nature of 22.0l1 is
considered malum in se because it is immoral to have sexual relations with minors.
Therefore, this factor :mmust be said to weigh in favor of 22.0ll reguiring a CMS that

attatches to the fact that it was a minor child's sexual organ that the defendant
(38)
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penetrated which is the nature of the conduct that makes the offense criminal and malum

in se.

(3) Subject of the statute:
This third factor which has been considered "the most important factor in recent cases"

Walker at 300; Aguirre at 473. Strict liability offenses are traditionally asscciated
with protection of public health, safety, and welfare. The Court of Criminal Appeals has
upheld statutes that impose strict liability for offenses including air pollution, water
pollution,.bWI, sale of horse meat for consumption, adulteration of food, and speeding.
Thompsen at 179 n.5; Rivera at 668; walker at 298. The class of public safety statutes
that appellate courts have found to impose strict liability comprise of statutes that
punish dangerous activities which may result in serious physical injury or death to
members of the public. Walker Id. Using this analysis, 22.0ll cannot be :considered as
strict liability because the prohibited acts do not affect the public as a whole, nor
does it result in serious physical injury or death to members of the public like the
traditional public welfare and regulatory crimes do. The prohibited conduct in 22.011

is a crime against an individual and the potential harm that 22.01l may cause is not of
this nature. See U.S. v. Houston 364 F.3d 243, 248 (5th Cir. 2004):

"We therefore conclude that sexual intercourse between a 20 year old male and a
female a day under 17, free from aggrivating circumstances such as the victim's
lack of consent or the offenders use of violence, does not present a serious
potential risk of physical injury..."

Therefore, it must be said that this "most important factor" weighs in favor of 22.0QL1

requiring a CMS, and the legislature has not clearly dispensed with any mental element.

(4) legislative history:

The courts have said that the amending of a statute without adding a mental state dces

not rise to a level of a manifest intent to dispense with the requirements of a CMS.
Walker at 299; Aguirre at 476; Abdallah at 179. If that is the case then what happens
vise versa, when a statute goes from dispensing with a CMS like suggested in Vasquez B866:

"Prior to the enactment.of 21.09 statutory rape was defined in Article 1183 V.A.P.C.
{1925). Under that provision it had consistantly been held that a female under the
age fixed by statute {which was under 15] was deemed in law to be incapable of
consenting to an act of sexual intercourse and the one who has commited the act on
her was guilty of rape, notwithstanding the fact that he had obtained her actual
consent, or was ignorant of her age, or even though she invited or persuaded him to
have intercourse with her."

To omitting any CMS like the legislature did in 21.09. Toadding a CMS requirement in
22.011 without dispensing with any mental element. Vasquez is the starting point where

the recent courts have determined that 22.011l's CMS does not modify "of a child", and
Vasquez determined its decision based off of the legislative history starting from

(39)
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analysing Art. 1183 (1925) whos.fixed age at that time waé }ounger than the age of the
female in the instant case, (fifteen), therefore, back in 1925 and over the first half

of the 20th century Morrison would not have even been subjected to this crime, so this
foundation of the trail of legislative history used to say 22.0ll is strict liability

is distinguishable from Morrison's case, put even if it could be argued that it was
comparable, the fact of the matter is that the statutory rape crime over :the.last century
has evolved into it requiring a mens rea or at least an affirmative defense to mistake
of age when the protected age is over 13 years.

Vasquez mentioned that the 1970 enactment of 21.09 proposed a mistake of age defense,
but then chuse to reject it, indicating that the legislative intent was to keep statutory
rape strict liability. That, however, changed in 1983 when tne legislature prescribed
tne CMS in 2Z.0ll1 and never dispensed with any mental element, or expressly limited <.«
the CMS from not attatching to the entire statute. So since it has been said that
amending a statucewithout adding a mental state does not rise to a level of “a manifest”
intent to dispense with the requirement of a CMS, then the same logic should apply to
22.0l1 when the previous laws went from dispensing with a mental elemenc, to just ..
remaining silent about any mental element, but rejecting a proposed defense, to adding
a CMS and never dispensing with any mental element. It should then be interpgreted that
the legislative intent was to require a CMS that attatches to any and all mental elements
including that the sexual organ that was penetrated was one of a child's, the element
that makes the provision criminal. The legislative history regarding 6.02 mailntains that
a statute must dispense with any mental elements for it not to reqﬁire one. The
legislature made 6.02 law and applied a mens rea into 22.0l1 to protect citizens who may
have unknowingly or without criminal intent commited a crime. The Court of Appeals have
excluded 22.011 from that enactment of law, and that is a denial of Equal Protection of
the Laws, and violates the Sepefation of Powers Doctrine.

In Johnson at 850 Justice Price relies on the 'universaily accepted rule" that
"prior to 1964" a mistaken belief as to the age of the victim was not a defense to
statutory rape. He-then mentions:

"The universal rule was first broken by the California Supreme Court more than 30
years ago but such breakage has been hardly universally accepied. Instead the courts
around the country have been split, not oniy on the results reached, but alsc as

to the reasons relied upon in reaching tnose results." See n.l at 850.

Since Justice Price said that in.1998, and since 1986, even the federal eguivalent to
Texas' statutory rape law allows for a mistake of age defense. See 18 USC § 2243{c)(1).
This defense protects defendants in cases involving minors from ages 12 to 15 who
reasonably beiieved that the minor was 16 years. Why if this mistake of age defense was

written into the federal statute back then and has been successfully relied upon (See
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Arcoren v. U.S. 929 F.2d 1235, 1245-46 (8th Cir.1991); U.S. v. Yazzie 976 F.2d 1252,
1253-56 (9th Cir. 1994))})is.it then not universally accepted, especially in statutes that
require a CMS? This federal defense has been continually ignored by the Texas Court of
Appeals, while at the same time adding into their opinions:

"congress incorporaced this principal,  [the prosecutor does not have to prove zliany-
defendant knew age of victim] into tne United States Code where it expressly provided

'The government need not .prove defendant knew' the age of his victim when

prosecuting statutory rape crimes." 2241(dj; 2243(d). Byrne at 751.

This blatant attempt to try to Justify that mistake of age cannot be used as an
affirmative defense is an obvious attempt to circumvent the legislative intent, and the
movement in the country that recognizes mistake as to age in statutory rape cases should
atleast be an affirmative defense, especially when they involve 14 to 16 year old minors
who a lot of times iook, act, and portray themselves as being older. Taking that into
consideration, with the facts that the courts have relied on statutory rape from the

past as being strict liability while it originaily was Jesigned to protect children that
were under 14 years. {See Johnson at 852; Where Justice Price refers to the 1950s version
ot indecency with a child statute where it is unlawful for any person with lascivious
intent to intentionally place there hand upon the sexual part of a male or female under
the age of 14 years). Since the California Supreme Court accepted a mistake of age
defense in 1964 (See People v. Hernmandez 61 Cal.2d 529 (1964)) the United States Congress
and legislatures of at least 17 stategahave enacted laws ailowing for the same defense.
‘'his trend coupled with Texas' statutory rape laws that evelved from dispensing with a
CMS in 1925, to being silent about a CMS in 21.09, to including a mental element in
2z2.011{a)(2) should suggest the Texas legislators were on board with the same trend. It
is unfortunate for Morrison- and the other men who were sent to Texas prisons for
nistakenly assuming someone was an adult- that law enforcement and the courts did not get
on board with this trend as well. The study of legislative history for statutory rape
laws through out the country, coupled with the plain language of 6.02, 8.02, and 2.0l and
other mitigating factors discussed in cases that involve consentual-in-fact sex with

14 to 16 year old minors (See U.S. v. Shaw 154 Fed. Appx. 416 (5th Cir. 2005: U.S. v.
Sarmiento—Funes 374 F.3d 336, 341 (5th Cir. 2004); U.S. v. Houston 364 P.3d 243, 246-47
(5th Cir. 2004))}, will show this fourth factor heavily supports that 22.0l1 should not

be a strict liability crime, and should at ieast allow for an affirmacive defense for

mistake of age.

(5) Seriousness of harm to the public:

Now let us examine the seriousness of harm that is done to the public by an offense of

22.011 as explained in Aquirre, Thompson, Walker, Weise, Rivera, and Abdallah.
"Generally the more serious the consequenses to the public, the more likely the
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legislature intended to impose liability without regard to fault! Walker 299;
Thompson at 180.

"In most strict liability oifenses the statutes protect unwitting and unwilling
members of the public from noxious and harmful behavior of others in situations
in which it would be difficult for members of the public to protect themselves.®
Thompson at 180; Rivera at 669,

"These statutes involve serious risk to the public, including serious injury or
death. Examples include speeding,..DWI, adulteration of food, air and water pollution
etec. . Id. '

In Rivera at 669 the court said:
"Here as recognized by the 5th Ciruit Court of Appeals the ordnance of NO 97-75 §

28-258(a) and 25-256(a) is designed to protect the public from criminal activity
such as prostitution, lewd conduct, indecent exposure, and narcotics violations
which are the secondary effects of operating a sexually oriented business. See

N W Enters at 176 n.7. While they, are significant,:isuch concerns are not the same
nature as recognized strict liability offenses that involve the risk and serious
pbodily inijury or death."

Accordingly, this fifth factor weighs in favor that 22.0ll1 requires a CMS. Compared :to
Aguirre at 476 and Thompson at 180, 22.011 should be looked at, regarding this factor,
under the same light as Rivera,.Thompson; iand Aguirre. Statutory rape is not a serious
dangef to the public in general. It is a crime against an individual, or possible harm to
one victim, which the potential harm is severely mitigated when the complaintant is from
14 to 16 years and the act was consentual-in-fact. See Shaw supra at 417.

The crimes stated in Rivera, Thompson, and Aguirre (prostitution, lewd conduct, .
indecent exposure, etc.) are all crimes along the same iines of 22.0l1 in the sense thac
they have been considered by the majority to be morally wrong, but they are not strict
liability crimes.

It might be argued that if 22.011 did require a mens rea regarding age to be proved,
or allowed an affirmative defense to mistake of age that it would do harm to the public
by making it open season on 14 to 16 year old minors, for everyone who wanted to couid
take advantage of the mens rea requirement and ﬁéve sex with the minor then claim tney
did not know he or she was a minor, .potentially decreasing the effectivenessaiof the
legitimate state's interest in protecting the health, safety, and welfare of minors, or
preventing sexual exploitation among the protected age group. But there is no evidence
that supports that argument, in fact the only evidence that there would be regarding
that argument wouid be to compare states that do not allow a mens rea or mistake of age
aefense with states that do. Or compare the statistics of states that now allow for it,
to statistics of harm done before they changed it ﬁrmnbeingﬁtrict liability, and
determine by the data if the states that do now allow a mens rea or mistake of age -
defense have resulted in more harm to the 14 to 16 year age group's health, safety, and
welfare than states thal do not allow a mens rea or mistake of age defense. If the harm
in the states that are not strict liability has increased since they changed the law it

can be said that the change was not a good idea, but it can be safely inferred that
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there is no additional harm donie to the protected age group in states that Go allow for
the detense of mistake of age or requires a mens rea regarding age because if there was
more ‘harm .done.sthen the people and the legislators of those states, and the U.S.
Government would have strickened the defense from the statutes and went back to
affirmatively and explicitly dispensing with the mens rea regarding the age element.

The movement since 1964, that a lot of states and commentators who support mistake of age
as a defense in statutory rape cases has gcown tremendously, therefore sproving wrong any
arguments that presupposes that an additional harm to the 14 to 16 year age groﬁp would .
be increased if 22.011 required a mens rea or mistake of age defense. All things SN
considered this factor weighs in favor of 22.0l1l requiring a CMS and not being strict

liability.

{6) Defendant's opportunity to ascertain the true facts that constitute the offense:

"When ordinary citizens are not in a position to know about a statute or conduct
constituting a violation of the statute, it is unlikely the legislatures intended to
forgo a CMS. Abdallah at 180; Aguirre 476-77.

22.011 appiies to all ordinmary citizens 20 years or older.:and.inot the snouse of the child.
In todays world most of these citizens know it is a ¢rime to have sexual relations witn

a minor. Except for the strict liasbility interpretation, the facts that make up the
offense which make it.illegal are easily cbtainable and well known. This sixth tactor
accordiny to past case law, deals with laws that are estabilshed to be regulatory offenses
associated with a business to protect the public from someone who should be apprised or
already know of the potential dangers that their business may pose to the community. See
Staples at 17498:

“In such situations, .we..have reasoned that as long as the defendant knows that he is
dealing with a dangerous device of character that places him 'in responsible relation
to a public danger' (Dotterwich supra at 136), he should be alerted to the
probability of strict regulation., and we have assumed in such cases congress intended
to place the burden on the defendant to)'ascertain at his peril whether [his conduct]
comes within the inhibitions of the statute.'"

This factor does not compare with the crime of statutory rape because 22.011 is not a
regulatory offense that effects a business or only a small portion of the public who
should be alerted to the probability of strict regulation. It effects all people except
those who are married to the mino; or with in three years of their age. The main issue is
that Morrison was not ignorant of the law, he is not claiming that. He knew:sit was a crime
to have sex with minors. His issuve was that he was mistaken about the facts that
constituted the offense, in which he did obtain, but later found out those facts were not
true.

It may be arqued that since Morrison confronted the "underage victim" personally that
he could have ascertained the true facts that constitute the offense, (her age). Several
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other mistake of age cases have unsuccessfully tried to use the Supreme Court's statutory
construction analysis of 18 USC § 2252 in U.S. v. X~Citement vVidec supra, (Which held
that the term knowingly in the statute modified the phrase "the use of a minor", and
required not only & knowing distribution of the pornographic materials, but aiso ..i.v.eo. o
knowledge of the performerts age.). See Fleming v. State 376 S.W.3d 854 (2012); and also
Scott supra 36 S.W.3d 240. In these two cases the Court of Appeals have side-stepped the
vwhole issue challenged by Fleming and Scott, which is that the statutory construction of
the plain language of 22.0i11 (Scott) and 22.021 (fleming) should be analyzed using the
same logic as in X-Citement Video. (Compare similar logic to Staples, Liparota, and '
Flores—Figueroa supra.) The Fleming and Scott courts pointed to extratextual factors-
that were mentioned in passing-.in X-Citment Video at 469 n.2 to overrule all of the
other holdings.in X-Citement Video that the Supreme Court used to ascertain its opinion
that the prescribed CMS of knowingly modified "the use of a minor". Those same holdings
and guidelines use in X-Citement Video should also be used to do a proper statutory
construction analysis of 22.0l11, and should bring the same result that the Supreme Court
ruled on about the statutory construction analysis of § 2252. Scott said at 242:

"X-Citement video involves situations in which people usually would not confront the
performer depicted in the materiai."Id. Appeilant, however, perscnally confronted
the underage victim and could have learned her true age. Therefore, X-Citement Video
is distinguishablie." Fleming at 860 {same).

Morrison respectfully suggests that those two courts erred in their decisions because
they relied on dicta from a footnote to arrive at their decision and allowed that Gicta
footnote to negate the holdings of the X-citement Video opinion which was about the:
purview of the knowingly CMS requirement. X-Citem2nt Video was a case strictly about the
correct statutory analysis of § 2252 and the question was: |

“Whether the term "knowingly" in subsection (1) and (2) modifies the phrase "the
use of a minor" in subsection (1}(A) and (2)(A). X-Citement Video at 467.

To find the answer they first looked into the plain language of the statute and said:

"The most natural grammatical reading... suggests that the term "knowingly" modifies
only the surrounding verbs: transports, ships, receives... Under this construction
the word knowingly would not modify the elements of the minority of the performers,
or sexually explicit nature of the material because they are set forth in
independant clauses seperated Ly interruptive punctuation. But we do not think this
is the end of the matter, both because of anomalies which resulted from this :»
constructicn, and because of the respective presumptions that some form of scienter
is to be construed where fairly possible so to avoid substantial coascitotional-
questions.” Id. (Emphasis added).
The statutory language 1n 22.0l1 is even more suggestive that a CMS applies to "of a
child" because there are no "interruptive punctuations” between “"penetration of the
sexual organ" and "of a child". The Supreme Court also made it clear that they applied

the principals from Morissette and Staples:
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“"Concern with harsh penalties looms equally large respecting 2252: violations are
punishable by up to ten years in prison. |22.0l1 is punishable up to 20 years in
prison] and rather the statute [2252] is more akin to the common law offense against
the state, the person, property, or public morals, (citation omitted).that presume
a scienter requirement in the absence of expressed contrary intent."

They then refer to footnote 2 .sayings:.

"Morissette's treatment of the common law presumptions of mens rea recognized that
the presumptlon expressly excepted Lrbsex, offenses, .Such as rape,_ln whlcn the
viectim' & accual dge "was deLermlnltlve desp;ce ‘défendant *s ressondblé Balisf that Ene”
girl had reached the age of consent. % Morissette supra at 244 n.8. But as in the
criminalization of prnography production at 18 USC § 2251, See infra at 471 n.5, the
perpetrator confronts the underage victim perscnally and may be reasonably required
to ascertain the victim's age. The opportunity for reasonable mistake as to age
increases significantly once the victim is reduced to a visual depiction,
unavailable for questioning by the distributor or receiver. Thus we do not think the
common law treatment of sex offenses militates against our construction of the
present statute."

22.011 is also a statute éhat is more akin to the common law offenses against the
state, the person, property, or public morals, namely against the person and public
morals which presume a scienter requirement in the absence of exgressed contrary intent.
22.011's scienter requirement like 2252's is not absent and.there..is no.expressed:.....n.-
contrary intent regarding any scienter reguirement, therefore, Morissette's treatment of
the mens rea in sex offenses invoiving rape in which the victim's actual aye was
determinitive despite defendant's reasonable belief that the girl nad reached the age of
consent can no longer control a statute that has a prescribed CMS and never clearly
dispenses with any mental element regarding age. 22.0l11 has superseded Morissette's
outlook.:about statutory rape being an exception to the presumption of a mens rea
requirement in absense of one, therefore, Morissette n.8 should not be a factor in
determining that 22.01l is strict liability. '

Wnere the courts erred in Scott and Ffleming was that they failed to mention tnat
X-Citement Video was actually about a proper statutory construction analysis of 18 USC §
2252's prescribed CMS "knowingly", and how the Supreme Court used the analysis to
determine the reach of the CMS. While determining the proper interpretation of § 2252,
the Supreme Court in n.2 at 469 were not {like the opinions in Scott and Fleming ... ... ...
suggested) comparing statutory rape offenses that do have a prescribed CMS to say:

“rhe perpetrator confronts the underage victim perscnaliy and may reasonably be
required to ascertain the victim's age."

They were comparing § 2252 with § 2251 and referred to footnote 5 at 471. 18 USC § 2251
is an offense that does not have any prescribed CMS that can be interpreted to modify
"any minor". 3ee 18 USC § 2251 (a).(b).(c)(1l), as does § 2252 and 22.011. In that -..:
footnote, the Supreme Court was referring to people who produce pornography by saying:

"The difference in congressional intent with respect to 2251 versus 2252 reflects
the reality that producers are more convieniently able to ascertain the age of
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performers. UzS. v. U.S. District Court for Central District of California 858 F.2d
534, 543 n.6 (9th Cir 1988). Although producers may be convicted under § 2251 (a)
without proof they had knowledge of age, congress has independéntly required both
. and. secondary producers to record the ages of performers witn independant
penalties for failure to comply. See 18 USC §.§ 2257(a) and (i)" (citation oumitted).
(Emphasis added).

Therefore, since 22.0ll is distinguishable from § 2251 in the sense that:

(1) 22.011 does have a required CMS that can be argued to modify “of a child” and
§ 2251 does not.

{2} § 2251 deals with the production of pornography which is a business that puts the
owners of the business on a higher notice of requirement to ascertain the true age
of the performers. See 18 USC 2257 and U.S. Dist. Court for the Cent. Dist. of
California.supra at 543 n.6. That same requirement does not exist Lo the normal
citizen who may want to exercise his natural, consticutionally protected right to
copulate, or express his freedom of intinmate association with a woman who looks,
acts, and portrays herself to be an adult, but unwitting to him is really not.

To reqguire a.man: to card or checki.birth records of every female he wishes to exercise this
nacural right with, would undoubtedly inhibit this constitutionally protect right. Having
22.011 as strict liability in fact puts this burden on every citizen 20 years or older
who may want to exercise their right to copulate with anyone from 17 to 25 years, or risk
going to prison for 20 years and registering as a sex offender for life. So therefore,
they may be persuaded to only associate with the age group from 25 years or older, where
the likelyhood of mistake would be miminali. Or it could make them not want to exercise
this right at all in order to not take the chance that a potential sex partner that they
thought was an adult ended up being a minor where they had no defense against conviction.
Therefore, strict liability for 22.011 puts a burden on all citizens' right to have
sexual relations, and when the government burdens a constitutionally protected right it
is unconstitutionally overbroad. See ground six of this 11.07 where Morrison proves
22.011 is unconstitutionally overbroad in this respect.

Allowing defendants to prove their reasonable belief that a minor from 14 to 16 was an
adult in situations lLike Morrison's case would not disrupt nor hincder the effective
operations of 22.0l1, nor would it inaterially hamper the vital effort to protect minors
from sexual abuse. Another reason that 22.011 is distinguishable from § 2251, and the
Scott and Fleming courts convieniently failed to mention is:

(3) The case law that the Supreme Court used to say "The perpetrator contronts the
underage victim petrsonally and may be reascnably required to ascertain that
victim's age." was U.S. v. U.S. Dist. Court for the Central Dist. of California
supra and in that case the 9th Circuit Court of Appeals did reguire a mistake of
age defense for 2251, even though one was not explicitly prescribed in the offrnese.

(46)
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A thorough look at both cases: U.S. v. U.S. Dist. Court for the Dist. Court of Cal.
and X-Citement Video will show that the Scott and ifleming cases were decided in error and
that 22.011 like 2252, should require the prescribed CMS to modity “of a child” as 2252's
CMS was said to modify "the use of a minor", or 22.0Ll like 2251 should at least be
regired to have a mistake of age defense that would:

"[S]ave it from fatal collision with the first [and l4th] amendment... We are
convinced that if put to a choice between a statute that punishes severely the use
of minors in sexually explicit material [or statucory rape casesj, subject to a
reasonable mistake of age defense, and no statuie at all, congress ([legislators]
would choose the former.® See Central Dist. of California at 543.({Material in «
brakets is mine.to show emphasis to case at issue.)

Therefore, relying on footnote 2 in X-Citement Video to overrule Scott and Flemings same
argument was err and in fact actually proves that 22.011 should at least have a mistake
of age defense requirement.

The state and Court of Appeals rely heavily on this footnote as well as footnote 8
in Morissette Lo discount Morrison;. Scott: and other mistake of age cases. But Morrison
has shown that the footnotes are:not dispositive in his case. The discussion in both
Morissette footnote 8 and X-Citement Video footncte 2 were: dictum and unnecessary to the
decisions in those. cases, therefore, they are not controlling in Morrison's case and
should not have contruiled Scotkt, Fleming, or any other mistake of age case regarding
22.011, in which the impact of the plain language of 22.011 is directly placed in issue
next to the holdings of the Supreme Court on proper statutory construction when the
purview of a prescribed CMS 1s in question as in X~Citement Video, Morissette, Staples,
Liporota, Flores-figuerca supra. Compare to Wainwright v..Witt 83 L.E3 841, 851 (1985);
McDaniel v. Sanchez 101 S.Ct 2224, 2232 (1981):

“[The Supreme Court]has on other occasiuns simitarly rejected language from a
footnote as 'not controlling'." {Quoting Wainwright referring to McDaniel.)

It could be argued that Morrison shoulid have usea more diligence to ascertain the
"true age" of the minor by Jdemanding she provide a document that proved her age before
he had sex with her, ratner than merely discussing it with her and relying on what he
thought was an honest answer, ner maturity, the fact sne brought aicohol, was snoking
cigarettes, and driving, but there was no reason to beiieve she was a minor because of
the way she looked, acted, and portrayed herself. It is unfeasable and unconstitutional
to hinder and inhibit a person in his inalienable right to copulate and in any way
curtail his freedom of intimate association by expecting him to card every potential sex
partner who appears and portrays themselves to be over 17 years, and if he does not do
that then his decision could subject him to 20 years in prison. I[n all reality, even if
nhe does card her and she presents him with a fake I.D., the way 22.Cll is interpreted
he would stilil be held criminaily biable. That form of strict liability does absolutely

(47)

000087



Case 7:15-cv-000%8AJ Document 12-31 Filed 0‘206 Page 92 of 172

53

nothing to help protect the health, safety, and welfare of childfeﬁ as the state and
courts proclaim. That kind of strict liability is in fact damaying to the welfare of
some children. Like in Morrison's case where he was originally given probation for the
offense and required to not have any contact with his three year old daughter, or other
children that were part of his life that loved and looked up to him, and as a result he
has lost contact with his daughter since he was forced by his probation officer Paul
Reed to not have ANY contact with her in 2005. But after having another cnhnild in 2008,
and thanks to the graciousness of Morrison‘s then probation officer, Kim Rogers, he was
able to raise his son until his incarceration for Che revocation of probation, which was
at no fault to her. But decause of the strict fiability interpretation of 22.01l, .
Morrison's son will now also have. to grow:up without .his.facher, and he will be 18 years
old when Morrison gets out of prison, unless the Court of Criminal Appeals doe; the
right tﬁing and interprets 22.0l1 as requiring a mens rea like the plain langﬁége
suggests, or at least requires an atffirmative defense to mistake of age, and gives
Morrison a chance at a new jury trial, or relief in.some other way they see necessary.

There is a common rule of respect in Texas, and the Honorable Justices at the Court
of Criminal Appeals can probably vouch for this, that is:that there are two yuestions a
man does not ask a lady. One is her weight, and che other is her age. This common rule
of respect is now a dangerous ground to play, especially in this day in age with how a
large number of precocious minors fiom 14 to 16 will intentionally make themselves look
even older, and act older, so they can fit in with an older crowd. Then entice yourig men
who are in their 20's. into a sexual relationship with them, and if one or two of those
men were raised with that common rule of respect and they failed to ask who he thought
was a lady or woman her age, and she never volunteered it, or if she did and she lied
and told him she was an adult, then what is a man suppose to do, if her age never came
up in conversation and he was raised not to ask, or if he did ascertain what he thought
was her true age and found out to late [rom a detective that she lied? That situation
as i3 Morrison's case would be distinguishable from Scott and Fleming because Morrison
did try to ascertain her true age.

Since the majority of cases this guideline refers to deals with requlatory offenses
that deal with businesses like mentioned in X-Citement Video talking about § 2251
{Production of pornography) who they said:

“Because the perpetrators confront the underage victims perscnally and may ¢ :..»i. .

reasonably be required to ascertain that victim's age |[under 18 USC § 2257 (a),(i)]
‘the opportunity for reasonable mistake of age increases significantly oice the
vicitim is reduced to a visual depiction unable for questioning..." I[d.-at.47Y n.2

It is unreasonable, arbitrary, and overbroad for the government to expect that a normal

c¢itizen not in this business to be subject to the same stringent requirements when
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engaging in their constitutionally protected right of natural law that precedes even the
Bill of Rights. Considering all that has beer said this sixth factor weighs in favor of
22.011 requiring a CMS, or ac least allowing a mistake of age defense, and it proves that
if 22.011 remains strict liability it will pe unconstitutional.

(7) Difficulty in proving a mental state:

“The greater the difficulty in proving a mental state, the more iikely the ... _......
legislators intended to make the offense strict liability to ensure a more ettectlve
law entorcement" Aguirre at 476.[nompson at 18l.

"Intent is a matter of fact to be determined by all the circumstances." See Smith v.
State 965 S.W.2d %09, 518 (1998}).

“A Defendant's intentions or mental state can be inferred from circumstantial
evidence such as his words, acts, and conduct." Guevara v. State 152 S.W.3d 45, 50
(2004); Also Walker at 299Y.

Because intent may be inferred from a defendant's words, actions, and conduct, proving
a mental state in 22.0l11 is no more difficuit than proving a mental state in other
offenses such as murder or robbery. Compare to Abdallah at 18l. ‘thererfore, this Lactor

weighs in favor of 22.011 requiring & CMS to be proved.

Xv.
{8) Number of prosecutions expected:
Strict liability is attatched to crimes that are eupected to have a lot of prosecutions

like speeding, DWL, and other traffic violations. What amount of prosecutions
constitutes "a lot"? Does 22.0ll have a larger amount Of prosecutions than other crimes
against a person or state to deem it strict liability? 1t probably has fewer prosecutions
than DWI,and speeding, but more than murder and kidnapping. Morrison wil: assess this

factor as a nuetral in regards to it weighing for or against 22.0ll requiring a CMS. .

(9) Severity of punishment:

Morrison has already shown that it is well established that the greater the possible
punishment the more likely some fault is required. See Aguirre ati 476. Strict liability
is generally associated with civil viclations that are punishable by a fine only. See
Thompson at 180. Conversely, it the otfense is punishable by confinement the presumption
against strict liability strengthens. ln Walker a violation of Section 12.002(f) of the
property code was punishable up to 90 days in Jjail. That court held:

"possible confmement for up to 30 days for violation of this statute is a strorng
indication that a CMS is required." Walker at 300. Thompson at 180-8L same but one
year in jail. Rivera same as Thompson G70-71.

22.011 has a max sentence of 20 years confinement. That is 80 times more severe than the
max sentence in Walker apbuve. Considering that alone, this factor should weigh heavily
‘ ' (49)
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against 22,011 being strict liability and it should require a CMS to be proved regarding
age. Also see R. Perkins Criminal Law pp. 793-798 (2d ed. 1969) (3Suggyesting that the
penalty should be the starting point in determining whethersastatute describes a public
welfare.or strict liability offense.) Also Staples at 1803.

It is also commonly known, while::dealking with strict liability offenses that not only
arei. the “penalties commonly are relatively small" but also the 'conviction does no grave
danger to an offender's reputation.” See Staples at 511 U.S. 617~18; Morissette at 342
U.S. 256. That is'also in opposition with 22.011 being strict liabilicy. 4 conviction of
£2.011 for statutory rape, without force or violence, and without knowledye of the
complaintant being a child, damages the offenders reputation the same as someone who
raped a seven year old child. Being branded as a sex offender is the worse stigma a
person can have on them in todays society, and without relief from the Court of Criminal
Appeals, or Federal Courts, Morrison's reputation will have been branded with this stigma
for life. The legislators prescribed the..CMS::in 22.011 to protect injustices like this
from happening. ’

Morrison respectfully and humbly asks the Honorable Court of Criminal Appeals to use
these nine guidelines, and the other guidelines from Boykin,Staples, Flcres-Figueroa,
X-Citement Video, and-Liparcta to interpret that the prescribes CMS in 22.011 modifies
"of a child" and that that element must be proved. Considering all nine yuidelines,
using the same logic in Walker, Aguirre, Rivera, Thompson, Weise, and Abdallah, it should
be determined that 22.0l11 is not a strict liability offense. Eight of the factors weighed
heavily in favor of a mens rea being proved regarding age, one was nuetral. The other
statutes that were compared had more factors depicting them in favor of strict liability
or nuetral assessments and the Courts. still concluded those statutes as requiring a CMS
to be proved and not to be strict liability.

Morrison's question to The Court is: Should the Court of Criminal Appeals apply these
guidelines to all statutes equally, or can they make an exception for the statutory rape
statute because of the subject of the statute, or based off of one or two dictum comments
made in thé distant past that leaned toward statutory rape being strict liabilicy.
Morrison respectfully reguests the Court of Criminal Appeals to apply these guidelines to
22.011 fairly and without bias or partiality, and use them to determine if the legislature
has clearly dispensed with any CMS including whether the actor had intent or knowledge

that the sexual organ he penetrated was one of a child's.

I AND REQUEST FOR RELIEF
The iconic symbol of the law is the blindfolded Lady Justicia holding a scale in one

hand and a sword in the other, indicating equality of the law and justice for all. If we
put all the factors that support 22.0l11 not being a strict liability crime in the right
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hand side of the scale, and all the factors that support 22.0l11 being a strict liability
crime in the left hand side, it can be safe to say that the right hand side would crash
down to the ground under its weight, therefore, pointing to the fact 22.011 should
require a mens rea to be proved and should not have been interpreted as being strict
liability.

Morrison respectfully reqguests this Honorable Court of Criminal Appeals to correct the
previously mentiomed seperation of powers violation that has caused much disorder in the
court. Specifically it prevented Morrison from presenting his only defense causing him to
involuntarily plead guilty to the crime and ultimately being sentenced to.l6yyearsiin
prison, and required to register as a sex offender for the rest of his life. Meorrison
further requests this court analyse 22.01l using the nine guidelines they created in
Aguirre, and the other factors mentioned in this ground and find that Morrison was not
criminally culpable of commiting 22.0l1 and reverse his conviction since he lacked the
intent and knowledge required by the statute. Or to reverse his conviction and remand for
new tri?l so he can use the Court of Criminal Appeals holding as to the purview of the
CMS at trial and show the jury he was not criminally culpable of commiting all.elements
of 22.011 as the plain language and legislative intent suggests in conjuntion with 6.02,
2.01, and 8.02.
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ARGUMENT FOR GROUND THREE
22.011 offers an affirmative defense to the spouse of a minor who is 14 to 16 years

who engages in the prohibited acts defined in the statute, but subjects to 20 years in

prison someone who engages in the exact same acts to a person who is not.married to the
14 to 16 year old minor. See 22.011l(e){l); and at the time of the offense the dafinition
of a "chiid" 22.011(c)(1) (v.T.P.A. 2003 ed.).

“A person ycunger than 17 years who is not the spouse of the actor.”

‘The Equal Protection Clause demands chat similarly situated persons be treated
similarly under the law. See Plyler v. Doe 457 U.S. 202, 216 {1982); aiso Sonnier v.
Quarterman 476 F.3d 349, 367 (5th Cir. 2007). By providing dissimilar treatment to
married and unmarried persons who are similarly situated, the statute viclates che Equal
Protectiun Clause by putting more of a burden on the unmarried adult, and allowing the
married adult to perform the prohibited acts in spite of the state's interests gn
creating thz statute.

"The Equal Protection Clause does not deny the states the power to treat different
classes of persons in different ways. (Citation ommited), but it does, however,
deny the states the power to legyislate that different treatment be accorded to
persons placed by a statute into different classes on the.basis of criceria whoily
unrelated to the objective or that statute. A classification 'must be reasonable,
not arbitrary, and must rest on some ground of difrerence haviing a fair and
substantial relacion to the objective of the leyisiation, so that ail persons
similarly circumstanced shall be treated alike'". See Reed v. Reed 404 U.S. 71, 75-
76 (1971): Royster Guano Co. v. Viryinia 253 U.S. 412, 415 (1920); Compare to
Eisenstadt v. Baird 405 U.S. 438, 447 (1972) (Where the Supreme Court held that tie
classicications thac treated married and unmarried persons differently in a
Massachsett's statute violated the Egual Protection Clause.)

Im.
The question #orrison presents to the court is whether ithere is some ground of
difference chat can rationally explain the severly different treatment accordea to
unmarried and married adults who have a consentual-in-ract sexual reiationship with the
14 to 16 year protected age group under 22.0l1, that can satisfy the eguai proteccion
violation?

To answer this quesction, the court must first look at the question in the context of
the equal protection analysis and decide the appropriate standard of review. 1L the
ciassification infringes upon a fundamental righc or burdens a suspect class it is then
subject to the strict scrutiny analysis, meaning the state... must show the classirfication
promotes a compelling states interest. See Shapiro v. Thompson 89 S.Ct 1322, 1331 (1969),
and it will be strictly scrutinized upon the egual protection challenyed and upheld oniy

if the statute is precisely tailored to futher a compelling govermmental interest. See

Sonnier supra at 368; Plyler supra at 217-218.
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[f the classification does not infringe upon a fundamental right or burden a suspect
class, then the rational basis review is used and the challenged classificaction in the
statute need only be rationally related to a legitimate governmental purpose. See Kiss v.
State 316 S.W.3d 665, 669 (2009): Tigner v. Cockrell 264 F.3d 521 {5th Cir. 2001); and
San Antonio Ind. School Dist. v. Rodriguez 411 U.S. 1 {1973).

The classification of persons who are treated differencly are the married and
unmarried, and because the righﬁ Lo marcy or to remain unmarried, and all the intimate
choices relating to the personal relationship are fundamental rights that are protected
by the Constitution, the different treatment to this classification reguires that che
strict scrutiny analysis be used in determining the constitutionality of the statute in
regards to all equal protection violations challenged in grounds three through five.
Compare to Eiesenstadt Supra at 447 n.7 and 453; Griswold v. Connecticut 381 U.S. 479,
483-485 (1965); and Lawrence v. Texas 123 S.Ct 2472, 2476-77 (2003).

"Decisions by married persons concerning the intimacies of their physical
relationship, even when not intended to produce offspring, are a form a 'liberty'
protected by the due process clause of the l4th Amendment. Moreover, this
protection extends to intimate choices by unmarried as well as married persons.”
See Lawrence at 2483, quoting the Honorable Justice Stevens' dissent in Bowers v.
Hardwick 478 U.S. 186 at 216 (1986), which the Lawrence Court used to overrule
Bowers. Also locok to Lawrence at 2477:

"Both Eisenstadt and Carey [v. Population Services Int'l 97 S.Ct 2010 (1977)] as
well as the rationale in Roe v. Wade confirm that the reascning of Griswold could
not be confined to the protection of rights of married persons."

These Supreme Court cases involving intimate relationships all support the fact that
this equal protection violation challenged by Morrison must be subjected to the strict
scrutiny analysis.

Because Morrison will show that the classification's disparity is not precisely
tailored to further a compelliny governmental interst, it fails under the strict scrutiny
analysis, and therefore, is unconstituticnal on its face and as-applied to Morrison.

Since it has been ruled that decisions concerning married couples' intimate choices
are protected by the First Amendment and the Due Process Clause and that same protection
extends to unmarried couples' intimate choices, then if it is the decision of a 27 year
old male and a 15 year old female, along with her parental consent to marry and have a
sexual relationship, and that decision is constitutionally protected, then another 27
year old male and 15 year old female whc have the exact same relationship, but choose not
to get married should also be protected in their intimate choices. If the same loyic
applies in Eisenstadt, Lawrence, and Carey then it should apply to 22.0ll. The different

treatment is unconstitutional by meaning of the Equal Protection Clause.

1.
The Constitution also protects peoples' natural right to copulate. Morrison

acknowledges that some courts have said that there is no constitutional right to copulate
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with minors. See Byrne supra at 751:

“The statute does not violate a fundamental right because the Federal Constitution
grants neither a fundamental right to have sex with minors, nor an absclute
prohibition on strict liability statutes."

There likewise is no explicit fundamental right to marry 14 to 16 year old minors, nor
is there an absolute prohibition against marryiny:or having .consentual-in-fact sex with
14 to 16 year old minors.

“The association of people is not mentioned in the Constitution, nor in the Bill of
Rights. The right to educate a child in a school of a parents' choice- whether
public or private or parochial~ is also not mentioned. Nor is the right to study

any particular subject or any foreign language. Yet the First Amendment has been
considered to include certain of those rights." Griswold at 482; Also:

“The language and history of the Ninth Amendment reveals that the framers of the
Constitution ©elieved that there are additional fundamental rights not specifically
mentioned in the first eight amendments. The Ninth Amendment reads: 'The enumeration
in the Constitution, of certain rights, should not be construed to deny or disparage
others retained by the people."... It was proferred to quiet expressed fears that a
bill of specifically enumerated rights could not be sufficiently broad to cover all
essential rights and that the specific mention of certain rights would be
interpreted as a denial that others were protected." Griswold at 488-489.

Therefore, the rationale in Byrne and other courts that have said, "There is no
constitutional right to copulate with minors" has no base and is error in this context
of equal protection, because at the time of the offense of the instant case it was leyal
for adults to marry and then have sexual intercourse with minors from 14 to 17 years,
therefore, it must be constitutionally protected. Since there is no constitutional bar
on marrying and having sex with the protected age group then there can be no
constitutional bar on having a consentual sexual relationship outside of marriage with
the same age group. Therefore, if it is constitutionally permissible for an adult to
marry a 14 to 16 year o0ld minor and have consentual-in-fact sex with them, then it
likewise must be constitutionally permissible for adults to have consentual-in-fact sex
with the same age group without being married.

Morrison wants to be clear thét he is not advocating that it is okay for adults to
have sexual relations with children. His argument is simple and pertains only to the
14 to 16 year age group who the legislature at the time of the offense said it was okay
for them to get married to adults then have sex with them. Morrison's argument is that
the Equal Protection Clause prohibits the state from putting an unmarried 27 year old
male in prison for 16 years for doing the same acts as a married 27 year old who was
protected from going to prison. And since 22.0l1 allows that disparity of treatment and
there is no compelling govermental interest that justifies the different treatment, then
22.01l1 is unconstitutional.

The Supreme Court's decision in Planned Pérenthood of Central Missouri v. Danforth

428 U.S. 52, 74 (1976) supports that the right to privacy in thé intimate choices also
(54)
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extends to minors. They held that the right to privacy in connection to decisions
affecting procreation extends to minors as well as adults:

“"Since a state may not impose a blanket prohibition, or even a blanket requikement
of parental consent, on the choice of a minor to terminate her pregnancey the
constitutionality of a blanket prohibition of the dilstriinition of contraceptives to
minors is a fortiori foreclosed."

Since at the time of the Constitution there were no laws that regulated consentual sex
or marriage to minors from i4 to 16 years, and the Constitution has never barred sexuéi
relations with 14 to 16 year old minors outside of marriage, and it is well established
that the right to privacy regarding marriage, procreation, and copula;ing is all
protected by the Constitution, and because 22.011 restricté the natural fundamental
right to copulate to unmarried persons, but allows married persons to exercise the same
natural fundamental right also supports that this equal protection élaim and the other
equal protection claims asserted in this Writ of Habeas Corpus and also the overbroad,
and vagueness claim also challenged must be analyzed using the strict scrutiny analysis
by showing that the classifications promote a compelling state interest, and the statute
will only be upheld if it is precisely tailored to further the compelling governmental

interests.

v.

The appellate courts through several different cases have mentioned what objectives

and state's interests pertain to 22.011. They are:

(1) To protect the health and safety of children. (See Scott 36 S.W.3d 240, 242).

(2) To protect children from the reprehensible conduct of adults. (Medina 986 S.W2d at 73).
{3) To protect children from the improper sexual advances of adults. (Byrne at 752).

(4) To protect children from sexual assault. (Byrne at 751).

‘the disparity of the treaéﬁent £to a person who may be 24 years old, in love, and
living with a 15 year old sex partner,.with their parent's consent, but unmarried,
compared to another 24 year old, in love, and living with a 15 year old sex partner, but
married, is wholly unrelated to the objectives of the statute since a marriage license
would not diminish any of the state's objectives as defined by the state in protecting
the minor.

If an adult is married to a 14 to 16 year old minor, and engages in sexual relations
with the minor, that minor's health and safety would in fact be in the same jeopardy that
the state seeks to protect, as when an adult who is not married to-the minor engages in
the same conduct. It is hard to conceive of any compeilidg reasons that would juscify
the disparity of treatment by using this legitimate state interest to uphold its
constitutionality through this challenged equal protection violation..
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See U.S. v. Houston 364 £.3d 243, 248 (5th Cir. 2004):

"Marriage is an affirmative defense to statutory rape. 22.0l1(c}(1l) (2003). Because
Texas law permits a female to marry, with parental consent at age 14, Tex. Family
Code 2.102(a) (Vernon's 2003). We f£ind it unlikely that the age of consent in Texas'
statutory rape law was enacted to protect females under the age of 17 from physical
injury as a consequense of consentual sexual intercourse."

Nor can the statute be sustained simply on the deterance of the reprehensible conduct
of adults, or by protecting L4 to i6 year old minors from the improper sexual advances
of adults, since in both situations, married or unmarried the actor is an adult. For
whatever the rights of the married adult {(who does the prohibited acts that the state has
sought to criminalize) are, those rights must be the same for the unmarried adult as well.
Under the Constitution, if the state's compelling interests to protect this age group
cannot be a reason to ban the prohibited acts of the statute to adults who marry minors,
then the state cannot logically use the same compelling interest to overrule the equal
protection violation.

The reasonable state's interest in protecting children from 14 to 16 years from sexual
assault as mentioned in Byrne at 75L (discussing a consentual-in-fact sexual act as
defined in 22.01l1} is even less compelling as a justification for the disparity of
treatment concerning this equal protection claim, because the term "sexual assault”
connotes behavior that is more associated in the realm of conduct proscribed in 22.021,
not 22.0l11 which pertains to criminalizing only consentual-in-fact sex with minors from
14 te 16 years, and a sex partner who is more than three years older than the minor, and
not the spouse of the minor. But even if the consentual-in-fact sex is, nevertheless,
defined by the state as "sexual assault", then it must be a "sexual assault" by the
married adult as well, showing also thaﬁ the disparity of treatment cannot be rationally

related to this governmental interest.

V.

The common sensical and actual legislative intent, and state's compelling interest in
creating 22.011l, for good reason is to protect minors that are from 14 to 16 years old
from being targeted and taken advantage of by adults who's intent is to engage in the
prohibited conduct with a member of the protected age group. Whether the conduct is
consentual is not a factor because the legislature has drawn the line and decided that a
minor who is from 14 to 16 years is not mature enough to make that decision, and they
are a lot of times impressionable and without the protection could be easily solicited
into sex by an older more mature person. And anyone who intentionally or knowingly
engages in the conduct as the offense requires can be subjected to 20 years in prison
and made to register as a sex offender for life. which acts as a deterrant from doing it.

This legitimate.state's interest is the main purpose 22.0l1 was enacted, and an adult
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marrying a minor, by no means can negate nor lessen this compelling state's interest

to justify the disparity of treatment because a sexual predator who has the propensity
to target that age group for sex could in fact be excluded from the punishment of the
statute by marrying the minor, and having sex with her, divorcing her six months later,
marrying another minor six months later, and continuing along that path doing exactly
what the statute was created to protect, but being shielded from the consequenses '
because of the affirmative defense of being the spouse of the child, making 22.011
underinclusive in its reach in penalizing people who target members of the protected

age group for sex. On the other hand, the way the statute has been interpreted by the
Court of Appeals, an adult who has been misrepresented by the true age of a minor, and
believes the minor who is in the protected age group is an adult, and the minor welcomes
or even initiates the sexual encounter, that adult is still subject to 20 years in
prison, even though he had no intentions of targeting a minor for sex and-he:would.: .:::
have absolutely no defense in protecting him from conviction, making 22.0ll overinclusive
in its.reach in that are& as well. -

For these reasons a statute that criminalizes consentual sexual acts with 14 to 16
year old minors by unmarried actors who are three years older than the minor, and
allowing the same consentual sexual acts with 14 to 16 year old minors by married actors
cannot be sustained simply as a prohibition on the consentual sexual acts. Whatever the
rights of some individuals to engage in consentual sex acts with the protected age group
may be, the rights must under the Equal Protection Clause be the same for unmarried
persons as to married persons. If the act of having consentual sex with i4 to 16 year
old minors by married persons cannot constitutionally be prohibited, a ban on the exact
same act by an unmarried person would be equally impermissible, and since there is no
constitutional bar to a prohibition on, or against having consentual sex with 14 to 16
year old minors, (Because it can be constitutionally done through marriage, or at the
time of the offense in the instant case in 2003, it could have been constitutionally
dene in a number of states without being married, because the age of consent in those
states were 15 years or younger. Also at the time the Constitution was written there
were no laws regulating nor prohibiting consentual sex with 14 to 16 year olds.
Statutory rape laws up until the later half of the 20th century normally protected
children younger than 14 years.) A state, therefore, may not consistantly with the Equal
Protection Clause, outlaw the consentual sex acts in the 14 to 16 year age group to
unmarried partners, but not to married partners, since in each case the evil perceived
by the state would be identical, and the underinclusion would be inviduous. Compare to
Eisenstadt at 454; also see Avery v. Midland Co, Tex. 88 S.Ct 1114 (1968):

"The Equal Protection Clause does not éequire that the state never distinguish
(57)
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between citizens, but only that distinctions that are made are not to be arbitrary
or inviduous." Also see Graves v. Barnes 343 F.Supp 704; 93 S.Ct 752 (1972):

"The l4th Amendment does not prohibit all uneyual treatment of individuals or
groups, but it does prohibit inviduous discrimination."

VI.

Morrison has shown that the disparity in 22.0l1 between married and unmarried actors
is wholly unrelated to the objectives of the statute and it is not precisely tailored to
further a compelling governmental interest to satisfy the strict scrutiny analysis
concerning the state objectives that were previously stated, but as in Eisenstadt,
Lawrence, and Reed v. Reed 404 U.S. 71 supra, the Court of Criminal Appeals should not
even have to address the statute's valitity under this test because the law fails to
satisfy even the more lenient rational basis test. Because Morrison has shown that he was
convicted under 22.011, a statute that violates the equal protection clause, and the
statute is thereby unconstitutional, a reversal of his conviction is required.

Morrison does not want the state or courts to construe that by him challenging this
ground that he condones adults having sex with 14 to 16 year old minors. nor that he is
trying to degrade the sanctity of marriage. Morrison just feels it is not right thatc a
statute criminalizes and put him in prison for 16 years and makes him register as a sex
offender for life for unwittingly having sex with a 15 year old female, and that same
statute allows the same act to other adults who can in fact knowingly target the protected
age group and have sex with them without fear of prosecution by marrying them. In that
regard Morrison wishes to agsert the equal protection violation as an as-applied to his
situation claim.

There can be no compelling states interest that justifies this disparity of treatment
in this classification, therefore, 22.0ll is unconstitutional on its face and as-applied

to Morrison because it violates the Equal Protection Clause.

REQUEST FOR RELIEF

Since Morrison has proven that 22.0l1l is unconstitutional by being in violation of
his rights under the Equal Protection Clause, Morrison respectfull asks the Honorable
Justices at the Court of Criminal Appeals to reverse his conviction and order an aquittal,

or give him relief as they see necessary to fix this unconstitutional viclation.

(58)
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ARGUMENT FOR GROUND FOUR
Morrison postulates this ground as a novel argument and because of his limited

resources, he has found no case law that ditectly correlates with his situation relating
to this as-applied equal protection challenge, therefore, he has found no support, nor
has he found anything that rebuts this argument. So Morrison respectfully reguests that
this fine court hear this argument as a novel argument and decide on it objectively.

Morrison admits that he cannot realistically claim a facial equal protection
challenge to the defense provided under 22.011(e)(2) like done in Medina v. State 986
S.W.2d 733 (1999), and that is not his intention. Morrison understands the reasonings
and compelling state's interest for providing the defense, and he agrees with its
operation as the legislature inténded, which is to protect minors who engage in the
prohibited acts with each other from prosecution.

The legislature intended not to prosecute the 18 year old senior iﬁ high school who
has a consentual-in-fact sexual relationship with a 15 or 16 year old sophmore or junior,
or a 19 year o0ld adult who has a 16 year old sex partnet whom he may have been dating
since he was 17 and her 14. If the defense was not available the Texas prisons would be
full of 17 to 19 year old young men and women for exercising their natural right to
copulate. Therefore, Morrison understands its logic and cannot challenge it facially.

However, Morrison's situation is distingushable from these normal situations in which
the legislature established 22.011(e)(2) to protect the older actor within three years
of age of the minor from prosecution. In Morrison's situation there were three inen
involved: Morrison, Jason Morrison, and Tyler White. At the time of the offense the )
Morrisonis: were both 27 years, and White was 18 years. White brought the minor - who
was 15 years over to their house and went along with - as her being an adult. They
also brought in a bottle of tequilla and a 12 pack of beer. After a few drinks -
asked the men if they wanted to some body shots on her. All three men did body shots
on her, then subsequently all went into the bedroom where they all-three did consentual-
in-fact sex acts with - (See statement of facts page 1). 4 o.ivi. * 7y

Morrison asserts that in this situation the legislature did not intend to protect
White from prosecution, and only prosecute the Morrison's, because White in all ..o
actuality was criminally responsible for the offense under 22.0l1(a)(2)(C):

“Cause the sexual organ of a child tc contact or penetrate the mouth, anus, or
sexual organ of another person including the actor." (Emphasis added).

Since White compelled the offense to happen by bringing - over and telling the
Morrisons she was 21, that in fact caused the minor's sexual organ to come in contact
with or be penetrated by another person's {an adult older than three years') sexual

organ and mouth bringing White into the elements of the offense defined under
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22.011(a){2){(C).

Because White and Morrison were in the same situation and did the same acts, and
Morrison was charged and eventually sentenced to 16 years prison, and Jason was charged
and sentenced to seven years prison, while White was never even charged, that vioclates
Morrison's equal protection rights. There can be no possible scenerio., nor governmental
interest that the state can show to justify this disparity of. treatment that protected
an 18 year old man who brought a 15 year cld female to his 27 year old cousin's house,
introduced. her to them as an adult.(intending on showing his older cousins a good time
so he could look cool and be in their good graces, or even set them up for some sinister
reasoning),-.and-after doing that all three of them partook in one or more of the acts
that are prohibited under 22.011. Morrison 22.0l1(a)(2)(A); Jason 22.011l(a){2){(A); and
White 22.011(a){2}(A),(B),{C), theh only prosecute two out of the three, making 22.011l's

reach underinclusive and viclating Morrison's equal protection rights.

REQUEST FOR RELIEF

Morrison asks this Honorable Court to analyze this equal protection viclation also

using the strict scrutiny analysis because Morrison thought-he was engaying in a
constitutionally protected, fundamental right to copulate with an adult, as well as the
other reasons he has shown that support 22.0l1 being analyzed using strict scrutiny.

If the Court finds that Morrison's equal protection rights were violated under this
ground, or they determine this disparity of treatment falls under another law doctrine
like for instance, selective prosecution or is underinclusive, then reverse his
conviction and grant an acquittal or remand for new trial. According to the Eqgual

Protection Clause, Morrison has shown this to be a violation as—applied to his situation.
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ARGUMENT FOR GROUND FIVE
22.011 has been deemed strict liability, despite the legislature's intent to

prescribe a CMS in the heading of the offense, without clearly dispensing with any
mental elements. It is a fact that people, including Morrison, are going to prison for
unwittingly engaging in a sexual relationship with a minor from 14 to 16 years who
intentionally represented themselves as an adult to the unsuspecting older sexual
partner, and they encouraged or even initiated the sexual acts with the older person,
leaving that older perscon subjected to 20 years prison without any kind of defense or
prootf of the intent or knowledge requirement that made their conduct c¢riminal.

Except for 22.011l, to be found quilty of all other felonies, the state must prove
a mens rea that the defendant knew his conduct was illegal, especially when a CMS is
prescribed and the statute does not dispense with any mental element. (%ee section 6.02).
The Supreme Court has supported this contention in numerous caseéBand held that the
presumption of a mens rea must be required in conviction of all crimes except "public
welfare" or "requlatory" offenses which have been created by congress and recognized
by the Supreme Court in "limited circumstances!" See U.S. Gypsum Co. v. U.S. 438 U.S.
422, 437-38 (1978). Those cases involve statutes that regulate potentially harmful or
injurous items, devises, or products, or obnoxious waste materials where the "defendant
knows he is dealing with a dangerous devise of character that places him in relation
to a public danger." See U.S. v. Dotterweich 64 S.Ct 134, 136 (1943); U.S v. Balint 42
S.Ct 301 (1922); U.S. v. Behrinan 42 S.Ct 303 (1922); U.S. v. Freed 91 S.Ct 1112 (1971};
U.S. v. International Minerals & Chemical Corp. 91 S.Ct 1697, 1701-02 {1971). and in
such cases congress intended to place the burden on the defendant to “ascertain at his
peril whether his conduct comes within the inrhibitions of the statute." See Balint at
303. The Supreme Court has relied upon the nature of the statute and the particular
character of the item requlated to determine whether "“congressional silence® concerning
the mental element of the offense should be interpreted as dispensing with the
conventional mens rea requirement. Compare to Staples at 1798. (Emphasis added). Law
makers did not make 22.0l1 "silent®™ concerning the mental element and it is not a crime
of this nature, therefore, 22.011 cannot be a strict liability type offense classified
with the public welifare or regulatory offenses that do fit into the definition of strict
liability offenses, nor can it be treated like them regarding their strict liability
status. (See Ground 2 section XIII p. 38- XV. p. 49) Also see Staples at 1804:

"Absent a clear statement from congress that mens rea is not required we should
not apply the public welfare rationale to interpret any statute defining a felony
offense as dispensing with a mens rea."

3. Staples v. U.S. 1i4 S.Ct 1793 (1994); Liparota v. U.S. 105 S.Ct 2084 (198%); U.S. v.
U.S. Gypsum Co. 98 S.CT 2864 (1978); Smith v. California 80 S.Ct 215 (1959); U.S. v.
X-Citement Video 115 S.Ct 464 (1994); Morissette v. U.S. 72 S.Ct 240 (1952; New York v.
Ferber 102 S.Ct 3348 (1982)
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The Texas legislature has not expressed any statement saying the CMS of intentionally
or knowingly does not modify "of a child", therefore, according to the Supreme Court's
holding in Staples, 22.011 cannot be strict liability, and to say that it is strict
liability violates the Equal Protection of the Laws Clause of the Constitucion. Also
see U.S. v. U.S. Gypsum Co. supra at 2878:

“Far morethan the simple cmission of the appropriate phrase rfrom the statutory
definition is necessary to justify dispensing with an intent reguirement."

22.011 never omits any intent requirement, infact the legislators implemented one into
the heading of the statute which has been interpreted in error to only modify one of

the two mental elements, and that mental element can criminalize a broad range of
innocent conduct. Compare to Liparota v. U.S. supra at 2087-88, n.6 , where the statute's
use of knowingly in 7 USC § 2024(b)(l), like the intentionally or knowingly element in
22.011, could be read to modify all or either elements of the offense. In Liparota the
CMS could be read to modify only the verbs: "uses, transfers, acquires, alters, or
possesses". Or it could be read to also modify the element that makes the conduct
criminal, "in a manner not autorized by statute". And in 22.0ll the CMS could be read,
like the courts suggest, to only modify "causing the penetration of the sexual organ by
any means". Or it could also modify the only section of the statute that makes the act
criminal, "of a child", like the plain language and past Supreme Court holdings say‘that
it should. The Supreme Court held that the mens rea reguirement applied to both elements
because they were concerned that the broader reading would "criminalize a broad Eange of
apparantly innocent conduct." Id. 2088. Since only interpreting the mens rea reguirement
to only modify the sexual act in 22.011 would also only “criminalize a broad range of
apparantly innocent conduct", the Liparota ratiénale must also apply to 22.0l1, making
the prescribed CMS also apply to the element that criminalizes the otherwise innocent
conduct. Also see U.S. v. Williams 170 L. Ed 2d 650 (2008) at 663, where the Supreme
Court again shares Morrison's rationale that the prescribed CMS in the heading of 22.0l1,
or in any statute that:precedes with:.a.CMS should.modify the entire provision:

“The first word of § 2252A(a)(3)-"knowingly"-applies to both the immediately
following subdivisions, both the previously existing § 2252A(a)(3)(A) and the new
§ 2252A(a)(3)(B) at issue here. We think that the best reading of the term in
context is that it applies to every element of the two provisions. This is not a
case where grammer or structure enables the challenged provision or some of its.
parts to be read apart from the "knowingly" requirement. Here "knowingly"
intkoduces the challenged provision itself, making clear that it applies to that
provision in its entirety; and there is no grammatical barrier to reading it that
way."

fotrison has:no doubt, because of the way 22.011 is written, that the Supreme Court

would interpret the CMS to modify the entire provision including "of a child" like

they interpreted the statutes in Williams, Liparota, and also X-~Citement Video. ..

U
Y
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“Some form of scienter is to be implied in a criminal statute even if not expressed,
and a statute is to be construed where fairly possible so as [like in Liparota and
Staples]., to avoid substantial constitutional questions." (Emphasis added,in
brackets).See X-Citement Video at 467. ‘

The constitutionality of 22.0li's lack of mens rea or mistake of age defense has been
questioned many times since its enactment, and it has also been a hot topic of debate
throughout the country over the last 50 years regardingvsimilar.statutory rape offenses,
therefore, it is a substantial constitutional question that has been freguently argued.
More and more courts, law makers, and commentators are saying that statutory rape being
strict liability is unconstitutional and have eliminated the strict liability aspect,
especially when it involves 14 to 16 year old teenagers that are in the protected age
group that 22.0l11 covers. Also see Staples at 1797:

"[W]e must construe the statute in light of the background rules of the common law,
See U.S. Gypsum Co. at 2873, in which the requirement of some mens rea for a crime

is firmly imbedded. As we have observed, '[T]he existance of a mens rea is the rule
of, rather than the exception to, the principals of Anglo-American criminal
jurisprudence.'"

It goes against everything American, and is more akin to beiny Communist and tyrranical,
and surely does not fit into an egalitarian society to convict and imprison someone
without the traditional requirement of mens rea when the statute does not explicitly
allow for it, especially when that person thought his acts were legal and protected by
the Constitution. Also see Staples 1796-1804 for more Supreme Court law and logic that
must apply to 22.0L11. See X-Citement Video at 469:

"Morissette, reinforced by Staples instructs that the presumption in favor of a
scienter requirement should apply to each of the statutory elements that criminalize
otherwise innocent conduct... age of minority in § 2252 indisputably possesses the.same
status as [the] elemental fact [in Staples] because non obscene, sexually explicit
materials involving persons over the age of 17 are protected by the First

Amendment. (Citations omitted), in light of these decisions one would reasonably
expect to be free from regulation when trafficking in sexual explicit, though not
obscene materials involving adults. Therefore, the age of the performers is the
crucial element seperating legal innocence from wrongful conduct."

Tne same thing can be said about the mens rea requirement in 22.011:

...age of minority in 22.011 (14 to 16 years) indisputably possesses the same status
as the elemental facts in Staples and X-Citement Video because consentual sex
involving persons older than 16 are protected by the first Amendment, therefore, _.
in:-light... : of these Supreme Court holdings one would reasonably expect to be
free from regulation when exercising their natural right to copulate with adults
(See ground six), therefore, the age of the consentual-in-fact sex partner is the
crucial element that seperates legal innocence from wrongful conduct.

The CMS in 22.011 must also medify the crucial element that seperates legal innocence
from wrongful conduct, especially since the statute does not dispense with any mental
element, or it is a violation of the Equal Protection Clause.

It is also a well known fact that strict liability only applies to statutes that do

not impose a severe penalty. See Staples ‘at 1804:
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“Historically, the penalty imposed under a statute has been a significant
consideration in determining whether 'the statute should be construed as dispensing
with a mens rea'. Certainly the cases that first defined the concept of the public
welfare offense almost uniformily involved statutes that provided for only light
penalties such as fines or short jail sentences, not imprisonment in the state
penetentiary."(Citation omitted. Emphasis added).

X-Citement Video at 469 agrees and used § 5861(d)'s 10 year prison sentence from Staples
as reason to find that § 2252 must be interpreted as requiring a mens rea:

The fact that Staples' 10 year prison sentence 'looms equally large with §2252°
where violators are punishable by up to 10 years in prison as well as substantial
fines and forfeitures, _shows §2252 was not intended to be strict liability..

22.011 is punishable by up to 20 years in prison and requires the offender to register
as a sex offender for life, which is a sentence that is over twice as severe as the
sentences in cases deaiing with § 2252 in X-Citement Video or § 5861(d) in Staples.
Also see X-Citement Video at 472:

"A final canon of statutory construction supports the reading that the term
"knowingly" applies to both elements, cases such as New York v. Ferber 102 S.Ct
3348, 3358-59 (1982) ('As with obsenity laws, criminal responsibility may not be
imposed without some element of scienter on the part of the defendant')(Citations
omitted). Suggests that a statute completely bereft of a scienter requirement as

to the age of the performers, [or minor], would raise serious constitutional doubts
s0 long as such reading is not plainly contrary to the intent of congress."
(Citations omitted. Emphasis added in brackets).

These holdings that the Supreme Court has made regarding a scienter requirement, show
that a scienter requirement must be interpreted in all felony statutes that do not
dispense with one. All the logic in these holdings far out w2igh the 1952 dictum comment
made in footnote 8 in Morissette supra about the exception to the general rule of a mens
rea in 'rape cases involving children', which in all actuality, back then pertained to
statutory rape laws that were designed to protect children under 14 years. Therefore,
Morissette is distinguishable and that note 8 comment, which is nothing more than dictum
taken from a 1944 case and it cannot be used as justification to disprove all the other
holdings discussed in all the Supreme Court decisions that weigh in favor of the
requirement of a mens rea in all felony offenses that do not clearly dispense with any
mental element, including 22.0l11l. And by making an exception to those Supreme Court

rulings is a violation of Equal Protection of the Laws.

II.

The U.S. Court of Appeals Fifth Circuit also agrees with the Supreme Court and
Morrison's argument that strict liability crimes do not fit in line with a statute like
22.011, that has a prescribed CMS which never dispenses with any mental element, and
that the CMS must modify the element that makes the accused conduct illegal, and where
that statute subjects the accused who reascnably believed they were doing an innocent
act to a severe term in prison. See U.S. v. Nguyen 916 F.2d 1016, 1019 (5th Cir. 1990):
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"When the legislature provides a mental requirement for a statutory crime, the
Court of Appeals must follow that direction."

Also see U.S. v. Hernandez-Landaverde 65 F.Supp 2d 567, 572 (5th Cir 1999):

“A statute should only be construed a strict liability offense when it is clearly
intended as such. See generally Staples v. U.S. (supra) 'The Congress is fully
capable of creating strict liability crimes when it is there intent to do so.'
U.S. v. Garrett 984 F.2d 1402, 1409 (5th Cir. 1993). Conyress did not include any
strict liability language in § 1326. Consequently, in the absence of such specific
statutory language, a criminal statute should be construedas a ygeneral intent .
crime."

Also see Rent.v. U.S. 209 F.2d 893 (5th Cir. 1954):

“Criminal intent is a sine qua non of criminal responsibility."
U.S. v. Kay 513 F.33 432, 451 (5th Cir. 2007) uses the synonym of criminal intent,
"criminal willfulness" to say:

“"Criminal willfulness reguires only that criminal defendants have knowledye that
they are acting unlawful or knowledge of the facts that constitute the offense,
depending on the definition followed for the particuiar offense, unless the
statutory text provides an alternative definition of this element."

Intenticnally and willfuly are synonomous in meaning, so this statement should apply
equally to the intentionally element in 22.011 and require that the defendant have
knowledge that they are acting unlawful, or knowledge of the facts that constitute the
offense, and those facts prescribed in 22.011 are: To commit an offense one must
intentionally or knowingly cause the penetration of the sexual organ of a child by any
means. (Emghasxs added) . Also see Id. 447~ 51, and nn. 52, 53, 67, ©3 for cefinition for.
willfully that supports Morrison's argumen

Also see U.S. v. Anderson 885 F.2d 1248, 1254 (5th Cir. 1989):

"We think it far to severe for our community to bear- and plainly not intended by
Congress—~ to subject to ten years imprisonment [or 20 years for 22,011] one who
possesses what appears to be, and what he innocently and reasonably believes to

be, a wholly ordinary and legal pistol merely because it has been unknown to him
modified to be fully automatic. Certainly we have not done this for other offenses."
(Emphasis added in brackets).

Yes, Justices Gee and Garwood, it has been done in another offense. 22.011 has been
treated with that same kind of absolute strict liability for over 30 years, but it
subjects p=ople to 20 years in prison, and has imprisoned people who innocently and
reasonably believed that a consentual sex partner was a legal ayed adult because she
looked, acted, and portrayed herself to be an adult. This same rationale, here in
Anderson, as in Staples and X-Citement Video must under the equal protectiocn clause,

equally apply to Morrison, and 22.0l1.

IIT.
Except for 22.01l, the Court of Criminal Appeals and Court of Appeals have also
supported these arguments in all felonies that prescribe a CMS and never dispense with

any mental element. See Aguirre v. State 22 S.W.3d 463 and its line of cases that use
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the nine guidelines talked about in ground two of this memorandum of law. They have
concluded in Aguirre at 470-71:

“Section 6.02 which is in title 2 of the Penal Code, is made applicable to municipal
ordinances by Section 1.03(b): [It is also made applicable to all other :.titles of
the Penal Code including title 5 where 22.011 is located.] The provision of title
1,2, and 3 apply to offenses defined by other laws unless the statute defining the
offense provides otherwise." See Honeycutt v. State 627 S.W.2d 417 at 422.
Therefore, a CMS is required for the El Paso ordinance, even though it does not
prescribe one, unless the definition of the offense plainly dispenses with any
mental element." See Section 6.02(b).

Also see Honeycutt at 424:

"One of four CMSs defined in Penal Code 6.02 is an essential element of every crime
unless the definition clearly dispenses with any mental element, so that no CMS
is required." (Emphasis added).

It is well known that there is a presumption in favor of a scienter requirement when
the statute criminalizes otherwise innocent conduct, patricularly when the prohibited
conduct involves speech or expressibn protected by the First Amendment. It has already
been shown that intimate sexual relationships with consenting adults is an expression
protected by the First Apendment and in 22.0l1 the only criminal element:thatimakesi.the
statute a crime is that it was a child from 14 to 16 years, therefore, the mens rea
requirement must modify that element that criminalizes otherwise innocent conduct. Also
see Ex parte Weise 23 S.W.3d 449 at 471-472:

"An affirmative statement in the statute that the crime is done without fault would
be conclusive [to determine if the statute plainly dispensed with a mental element],
in this case as in Aguirre {and also 22.0l11] there is no such statement. The Court
of Criminal Appeals noted that 'the typical strict liability statute is empty'-it
simply says nothing about a mental state!' Aguirre at 471, but then they observed
that under legislative history of 6.02, the mere omission of a mental element cannot
be construed to plainly dispense with a mental element and thus leaves the
presumption that one is required." (Emphasis added in brackets).

See Slott v. State 148 S.W.3d 624, 632-633 (2004):
"The knowledge requisite to a knowing violation of a statute is factual knowledge
as opposed to knowledge of the law. See Bryan v. U.S. 524 U.S. 184, 192 (1998).
Consequently, 'knowingly' means only that the defendant knows factually what he
is doing. U.S. v. Baytank 934 F.2d 599, 613 (5th Cir. 1991).

Does that mean that defendants in Slott, to be criminally liable, had to know they were
only disposing of waste, or that they knew the waste was hazardous as defined in the
regulation? No, to be criminally liable "the state had to prove appellants knew they were
storing or disposing of waste that was hazardous, that it had the potential to do harm
to others or the enviroment". Id. €33. So in 22.011 does the CMS require that the
gefendants only have to know factually that they penetrated a sexual organ? No, that
means that the defendants, to be criminally liable, have to know factually that the
sexual organ they penetrated was one of a child's. These Texa$:appellate.cases.show.tbhat it
must be proved that Morrison knew the facts that make 22.011 iilegal.
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v.
In light of these cases , Morrison has shown that:
Mens rea is a requirement that is to be proved in all felonies that prescribe a CMS

“and where they do not clearly dispense with any mental element.

Strict liability is reserved for limited circumstances such as public welfare
offenses or regulatory offense which are either silent about or dispense with a mens
rea element, and the defendant must or should know that he is dealing with a
dangerous devise that places him in relation to a public danger.

A statute's CMS must modify the element that makes the statute criminal in order to
prevent the statute from criminalizing a broad range of otherwise innocent conduct.
Some form of scienter is to be implied in a criminal statute even if not expressed,
and a statute 1is to be construed where fairly possible so as to avoid substantial

constitutional questions, and strict liability offenses do not carry long prison terms.

Morrison has shown that 22.011 cannot be construedas a strict liability offense because:

(1)
(2)
(3)

(4)

(5)

(6)

22.01!1 is not silent as to a mens rea/CMS reguirement. One is prescribed.

22.011 does not clearly dispense with any mental element.

22.011 is a statutory crime, therefore, a traditional element of scienter is
necessary.

22.011 does not requlate potentially harmful items that pose a danger to the public
as a whole, as does the traditional public welfare or regulatory offenses that are
strict liability do. Therefore, the defendant cannot be expacted to know he is -
dealing with such dangerous items that places him in responsible relation to a public
danger which alerts him to the probability of strict liability (as interpreted by

the courts) while he is exercising a fundamental right that is governed by natural
law.

The strict liability aspect of 22.011 (as defined by the courts) criminalizes
innocent conduct because the mens rea attatches only to the act which by its self

is' innocent conduct, and that is in opposition with numerous Supreme Court holdings
that say mens rea must attatch to the element that makes the accused conduct criminal.
22.011 is a felony that subjects the offender to 20 years prison which is
incompatable with the theory of public welfare/strict liability offenses, and the
holdings that distinguish strict liability crimes from crimes that subject the

accused for long prison sentences.

V.

The Court of Appeals as shown in ground two, have continually ignored thess factors,

holdings, and laws that relate to 22.01l1's mens rea, and despite the plain language of
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the statute, they have deemend 2Z.0ll strict liability. By doing that they have violated
Morrison's right to equal protection of the laws that are discussed above and in yround
two, causing him to involuntary plead guilty to the offense, and ultimately being
sentenced to 16 years in prison, and having to reyister as a sex offender for the rest
of his life. If the courts would have treated 22.011 liké they have done in all felonies
that prescribe a CMS that do not dispense with any mental element, Morrison would have
used these aforementioned rulings and laws at trial and proved he was actually innocent
of the crime as the plain language of the statute suggests, and he would have been .

acquitted.

VI.

The exception to the general rule of a mens rea requirement regarding age in statutory
rape cases has been upheld by the Court of Appeals because the state has a legitimate
interest in protecting the health and safety of its children. It is:also important to
protect them from the improper sexual advances from adults, and from sexual assault.

See Scott supra at 242, and Byrne at 751, 752; and ground three section IV. pp. 55-56.
Morrison suspects that the state will attempt .to use the same justifications to say
22.011 passes constitutional muster so to satisfy the rational basis test for this equal

protecticn challenge as well. Morrison wishes to again assert that the strict scrutiny
analysis must be used because the strict liability interpretation of the statute (which
Morrison is challengiﬁg as unconstitutional) inhibits peoples' constitutionally protected
fundamental, natural right to copulate with adults from 17 to 25 by giving them a chcice:
Either to make sure the person who may be 17 to 25 years is not a minor by checking

birth records or identificaticn, or go to prison for 20 years, which may chill or even
freeze peoples' will to exercise that natural right. Therefore, 22.0l1's strict liability
interpretation can only be upheld if it is precisely tailored to further a compelling
governmental interest, which it cannot be because, first the plain language of the
statute as Morrison has shown, is not precisely tailored to be strict liability because
there is a mens rea/CMS prescribed in the statute and the legislature did not dispense
with any mental element, and .second 22.011 can operate just as effectively to satisfy

the governmental interests if it was not strict liability. The strict liability
interpretation, absolutely, does nothing to increase the effectiveness of 22.0l1 in

cases like Morrison's to justify the disparity of treatment to Morrison and other
offenders of 22.0l1, and the offenders of all other felonies who do have the right to
equal protection of the laws and require a mens rea to be proved to be found guilty of
the cffense. '

Even if the rational basis test was used to test the constitutionality of the strict
(68)
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liability interpretation of 22.011 it would still fail to sustain the constitucionality
of the statute because the same governmental interests the state. uses regardiny 22.011
were used in the creation of 18 USC § 2252 in X-Citement Video, yet in that case it was
held that § 2252 require a mens rea, therefore, any rationally related governmental
interest used to justify the Equal Protection of the Laws violations that Morrison

lodges, standing next to X-Citement Video, will not suffice.

B A0 REQUEST FOR RELIEF

Morrison agrees with the state and the courts that minors should be protected to a

greater extent than adults, because of their vulnerabilities and propensity to make
immature and bad decisions. Morrison alsc agrees with the operation of the plain

language of 22.011, which is to penalize adults who "intentionally" or "knowingly" have
sexual relations with a child who is from 14 to 16 years by taking advantage of their
vulnerabilities and immature ways. However, in an attempt to regulate this behavior,

and despite the prescribed CMS that never dispenses with any mental element, the courts
have made an exception to the general rule of the mens rea requirement and have decided
to penalize adults even though they did not know the person they had consentual sex with
was under 17. Because 14 to 16 year old teenagers, these days, can easily be mistaken for
adults, an exception to the requirement of mens rea permits the state to convict good-
hard working young men of the very serious and life ruining felony entitled "Sexual
Assault of a Child" while engaging in what they thought to be a legal, constitutionally.
protected natural act, leaving them without any defense regarding their CMS. That rule
like the Anderson court said at 888 F.2d 1249:

"Is aberrational in ourljurisprudence— a jurisprudence largely based on the Anglo-
Saxon common law- and should be discarded.”...

..-Much like the Court of Criminal Appeals discarded the exception to the general rule
of nonadmissability of extraneous offense involving sex offenses with other children in
Boutwell v. State 719 S.W.2d 164 (1986}. Any exception to "The Rule", as does the ..
exception to the rule requiring a mens rea in statutory rape cases, violates the Equal
Protection of the Laws, which makes the strict liability interpretation of 22.0l1
unconstitutional on its face and as-applied to Morrison.

Morrison respectfully and humbly asks this Fine Court of Criminal Appeals to reverse
his conviction and remand for new trial so he can use the previously discussed laws and
holdings to prove his actual innocence to 22.011. Or to reverse his conviction and yrant
him an acquittal and order his release from prison like done in other cases where a

statute was deemed unconstitutional on its face or as-applied to the applicant.

(69)

000408



10

Case 7:15-Cv-00069-ﬁﬁj Document 12-31 Filed 01/20/16_ Page 114 of 172

ARGUMENT FOR GROUND SIX

Morrison has standing to challenge the constitutionality of the overbroad, and vague

strict liability interpretation of 22.0l11, as-applied to him, since he has been directly
effected and imprisoned by the strict liability effects.:that have and will continue to
inhibit his First Amendment protected rights of freedom of intimate association and right
to copulate. Since the inhibited conduct invelves a First Amendment protected fundamental
right, governed by natural law, Morrison also has standing to challenge the statute
facially as being unconstitutional to others not before the court. See Broadwick v.

Oklahoma 93 S.Ct 2908, 2916 (1973), where they held that:

"When attacks on overly broad statutes are in the area of the First Amendment a
litigant can challenge a statute, 'not because their own rights of free expression
are violated, but because of a judicial predication or assumption that the
statute's very existance may cause others not before the court to refrain from
constitutionally protected speech or expression.'"

Also see Bigelow v. Virginia 421 U.S. 809, 95 S.Ct 2222(1975): Dombrowski v. Pfister 380
U.S. 479, 85 S.Ct 1116 (1965):

"The courts have consistantly recognized an individual's standing to attack an
allegedly overbroad statute which inhibits or chills conduct protected by the
First Amendment, without regard to whether the plaintiff's own conduct could be
regulated or prohibited by a more narrowly drawn statute." (Emphasis added).

II.

The Overbreadth Doctrine is the constitutional doctrine holding that if a statute is
so broadly written that it deters freedoms protected by the First Amendment then the
statute can be struck down on its face because of its chilliny effect on the
constitutionally protected rights- even if it prohibits acts that may legitimately be
forbidden. See Blacks Law Dictionary (2009 ed). In other words. if a statute causes
people to refrain or not want to exercise a protected fundamental right then it is
unconstitutionally overbroad. However, in order to establish standing, a person must
present more than just allegations of a "subjective chill", and must present a claim of
specific present objective harm,.or .a threat of specific future harm from the prohibitions
of the statute under attack. See Bigelow at 816-817.

The way 22.011 has been interpreted by the Court of Appeals as being a strict .. . ..
liability offense causes it to convict anyone who has had consentual-in-fact sex with
a minor from 14 to 16 years of age who is not their spouse and is more than three years
older than the minor, regardless if the older person thought their sex partner was an
adult, and it leaves them with absolutely no defense to prove their CMS.

The strict liability interpretation has inhibited and chilled Morrison's and others'
constitutionally protected natural right to copulate and to exercise in their freedom of
intimate associaticn with the 17 to 25 year age group. Therefore, the strict liability
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interpretation is constitutionally overbroad as-applied to Morrison and on its face.

Morrison has already shown that consentual sexual relations between adults are a
right that is protected by the Constitution, therefore, his conduct relating to the
offense would be protected by the First Amendment had it not been that .a minor was
involved. The age of the minor, thus, defines the boundry between conduct that is
protected by the Constitution and conduct that is not.

The Juestion Morrison presents to the Honorable Court of Criminal Appeals is whether
the Court of Appeals, and other courts can overbroadly construe 22.0l1 as being strict
liability regarding the age of the minor, and subject people to prison for 20 years
and require them to reyister as sex offenders for life, for misjudging the precise
location of that boundry, when a lot of times that boundry is indistinguishable?

To answer the guestion, Morrison points to several Supreme Court holdings in support
of his argument where they have struck down statutes that were overbroad and inhibited
and chilled rights and freedoms that are protected by the First Amendment. See Smith v.
California 361 U.S. 147 (1959), where the highest court in the land struck down an
ordinance that imposed liability on a book seller for possession of an obscene book.
The Supreme Court noted that legal doctrines such as strict liability, although generally
constitutional, "cannot be applied in settings where they have the collaceral effect of
inhibiting the freedom of expression, by making the individual the more reluctant to
exercise it." Id. at 151. The Supreme Court feared that a bookseller, faced with strict
criminal liability, would:

“Tend to restrict the books he sells to those he has inspected: and thus, the state
will have imposed a restriction upon the distribution of constitutionally protected
as well as obscene literature...The bookselier's limitation in the amount of
reading material with which he could familiarize himself, and his timidity in the
face of his absclute criminal liability, thus would tend to restrict the public's

‘. access to forms of the printed word which the state could not constitutionally
suppress directly. The bookseller's self-censorship compelled by the state, would
be a censorship affecting the whole public, hardly less virulent for being privately
administered. Through it, the distribution of all books, both obscene and not
obscene, would be impeded. Id. at 153-154. The court, therefore, concluded that a
distributor could not be punished if he did not have some 'knowledge of the .... ...
contents' of the allegedly obscene material.Id. at 153.

Also see Miskin v. New York 383 U.S. 502, 511 (1966):

"The Constitution requires the proof of a scienter to avoid the hazard of self-
censorship of constitutionally protected material."

In New York v. Ferber 458 U.S. 747, 765 (1982), the Supreme Court noted that the same
principle applied to laws banning sexually explicit depictions of minors:

"As with obscenity laws criminal responsiblity may not be imposed without some
element of scienter on the part of the defendant."

The Supreme Court has held that a speaker may not be put at complete peril in
distinguishing between protected and unprotected speech. Otherwise, he could only be
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certain of aveoiding liability by holding his tongue, causing him "to make only statements
which 'steer far wide [] of the unlawful zone. See New York Times Co. v. Sullivan 376
U.S. 254, 279 (1964): quoting Speiser v. Randal.357 U.S. 513, 526 (1958).
"Also look to Hustler Magazine v. Fallwell 108 S.Ct 870, 880 (1988):
*A rule that would impose strict liability on a publisher for [unprotected speech]
would have undoubted 'chilling'effects on speech...that does have constitutional
value."
I1.

The strict liability interpretation of 22.011 has precisely the same effect on
conduct that is protected by the First Amendment. Because a lot of 14 to 16 year old
minors do loock and act older and more mature than some of their peers and can easily be
mistaken as someone who is from 17 to 25 years old, especially if that is there .- :.:._.
intention, and they apply make-up and wear clothing that makes them look like an adulc.
Granted their age may be confirmed and ascertained by birth certificates, state
identification cards, driver's licenses, statement from friends and family who know the
minor, but all these sources are fallible. Documents can be, and frequently are forged,
people can be mistaken or lie.

This scenerio, like in Morrison's situation presents a serious dilemma facing those
who are in a situation where they think they are constitutionally protected and are
doing an innocent act by exercising in their freedom of intimate association and their
natural right to copulate with a consentual sex partner who has presented themselves
as an adult. There is no way to be absolutely, 100 percent sure, that a potential sex
partner who is mature in appearance and demeanor is not a minor. Because of the strict
liability interpretation of 22.011, even if the defendant tock the most elaborate steps
to determine how old the minor was, who lied and told him she was 21, and he could not
ascertain her true age and had sex with her, he would still be subject to 20 years in
prison without being allowed any kind of defense to prove he had ng.ilil. inténtiens.nor:did
he think he was doing anything illegal. Take for instance several scenerios that have
happened and will continue to happen unless the unconstitutionally-overbroad, strict
liability interpretaticn of 22.011 is struck down:

A 25 year old man enters an 18+ night club like he does every Friday night, he has
several drinks, mingles around, and has the intention of hooking up with one of the
female patrons who are at the same club, who he knows must be 18 years or older to
get into the club. He approaches a group of three attractive females and asks one
to dance. They dance., flirt, and get to know each other. She is not drinking
because the I.D. she got into the club with is her 20 year old sister's, who looks
similar to her. She tells him she is 20 years old, which he believes because he has
no reason not to. He exercises this right several times a month and it has never
crossed his mind that a minor would be in the club. During the night they continue
to have a good time dancing, kissing, and groping each other. He has quite a bit to
drink so he asks her if she could drive him home in his truck when they leave. She
says yes, they leave, and go to his house where they end up having consentual sex.
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At some point during the night the girl's parents f£ind out she was not at the
friend's. house she was suppose to be at, and they investigated by calling her other
friends' parents. Allthree friends' parents thought their daughter was spending the
night at another friend's house. After a couple of phone calls, they find out that
she was at the night club. They go their, ask around, and find out that she left
with the 25 year old man. The parents call the police, they find out where he lives
and find her over at his house. The police question him about their relationship,
and he tells them the truth: He met her.at the club, he got drunk, she drove him
home, and they had sex. He is then arrested for sexual assault of a child. He only
then finds out she is really 15 years old. He goes to court and he finds out he
cannot: use his mistake of her true age as a defense, and the prosecutor does not
have to prove he knew she was a minor. The prosecutor offers him a plea bargin of
five years prison, and requires that he will have to register as a sex offenderifor
life. His attorney vehemently tells him to accept the plea. He is very reluctant
to accept the offer because he feels that he did nothing wrong to end up in prison.
He was doing the same thing he does every weekend and what the majority of single
men in their 20s do. His attorney assures him that if he goes to trial he will go
to prison for 15 to 20 years because he had sex with a minor and it does not matter
that he thought she was 20 years old. He has no choice but to accept the five year
prison sentence, and the sex offender reqistration requirements. He goes to prison.

Five years later because of the strict liability of the charge he was in prison
for he chooses not to even associate with anyone who looks under 25 years just to
be absolutely safe that he will not be prosecuted again. He knows that if that
happened again they would probably enhance his sentence and give him a life sentence,
and he would again have absolutely no defense to protect him, therefore, the only
way in defending himself now is to associate with people who look 25 or older and
could not possibly be a precocious minor pretending to be an adult. He learned his
lesson!

He goes to another club and is drinking a beer by the bar when a very attractive
female who appears to be 21 to 25 years old approaches him and asks him to dance.
Part of him really wants to, so he asks how old she is. She tells him 21 years old.
He puts all his heartache from prison, along with all the things that come with
being labeled as a sex offender in the forefront of his mind and does not take the
chance that she could be illegally in the club and cnly 15 or 16 years old, so he
chooses not to exercise his First Amendment protected freedom of intimate
association with her and he refuses the offer. Both his and her freedom of intimate
association and natural right to have a sexual relationship were infact burdened.
because of the strict liability interpretation of 22.011, making it substantially
overbroad as to the definition of the Overbreadth Doctrine and Supreme Court
precident.

IoT.

The same thing happened to Morrison and his brother Jason, since they were led to
believe the minor in their case was 21 years old. After they were pressured into pleading
guilty, labeled as sex offenders, put on probation, and required to go to an extensive
sex offender treatment program, both Morrison .and Jason were very reluctant in exercising
their First Amendment protected freedom of intimate association and right to copulate
with anyone who fell intoc the catagory of being from 17 to 25 years, and because of the
strict liability interpretation of 22.011, they were forced to either 4o through an
elaborate method of assuring their potential sex partner was of legal age by checking
two forms of photo I.D., making sure the female signed a written consent contract that
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said she was legal and not lying about her age, and asking her friends to confirm her
age. Historically, this proved to be very offensive to the girl in question, so at times
Morrison would altogether choose not to even exercise in that First Amendment right so
not to offend anyone, and also because he was scared he would be prosecuted again for
mistaken the age of someone who he thought looked, acted, and told him she was an adult,
but was not.

The fact that Morrison has now gone to prison because of,-the. .strict.liability..i.. @.x:
interpretation of 22.011, and he has experianced. the unpleasantries.of that life, only
makes this burden on his freedon of intimate association and right to copulate more
severe because once he is out, he must continue to curtail this right, and act with this
mentality and precaution, or else chance the risk of subjecting himself to‘life in prison.

Morrison has shown that the overbroad, strict liability interpretation of22.011 is
real and has and will continue to substantially inhibit his and other. peoples' First
Amendment protected rights and it has therefore, made 22.0ll unconstitutional on its
face, and as-applied to him.

"An overbreadth statute is one that is designed to burden or punish activities which
are not constitutionally protected, but [that] includes with in.its scope
activities which are protected by the First Amendment.(Citacion omitted). An
ovetbroad statute is invalid on its face, not merely as applied, and cannot be
enforced until it is either redrafted or construed more narrowly by the properly
authorized court. This in effect, removes the speech-limiting 'Sword of Damocles'
from over the heads of those who might wish to engage in expression [or intimate
association] protected by the First Amendment, but who are deterred in their
inclination to speak (or to act] when they learn that what they seek to say lor do]
is rendered unlawful by the overbroad provisions of the statute." See Hill v. City
of Houston, Tex 764 F.2d 1156, 1161 (5th Cir. 1985).(Emphasis in brackets is mine).

22.011 on its surface prohibits clear and precise conduct (See 22.011(a)(2)(A-E)) that
has beén interpreted not to be protected by the First Amendment, but the strict liabilicy
interpretation pulls with in the statute's scope, conduct that is protected by the

First Amendment and has made it extrémely risky for men to exercise in their First
Amendment protected right to copulate. Morrison has shown how the strict liability aspect
has and will continue to burden these rights.

"A statutory enactment, though it be clear and precise as to the conduct prescribed,
nonetheless must be struck down on overbreadth grounds if in its reach it forbids
[or inhibits] expression [or conduct] which is protected by the constitution. See
Grayned v. City of Rockford 408 U.S. 104 (1972). The crucial questicn in an
overbreadth case is whether the legislation under attack sweeps with in its ambit
speech or conduct which is not subject to suppression. Id. If so, then. the statute
must be declared unconstitutional on its face, regardless of the fact that the
conduct of the particular person presenting the challenge could be regulated by a
more narrow statute. See Doran v. Salem Inn Inc. 422 U.S. 922, 933 (1975).

In order to remove this "Sword of Domacles" from over our heads, and to save this
important statute from the fate discussed above, all that would need to be done is for
the Court of Criminal Appeals (who is the proper court to do so) to construe the statute
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more narrowly, and interpret the plain language of the statute's CMS to modify "of a
child", or at the minimum allow for an affirmative defense of mistake of age like at
least 18 other jurisdictions in the United States of America allow for. In doing so it
would properly narrow the statute and make it constituticnally sound, and 22.0l1 would
infact remain just as effective in protecting minors from 14 to 16 years from the
improper sexual advances of adults, and it would continue protecting their health and
safety, while at the same time keeping the provision from sweeping to far and deterring
protected First Amendment freedoms. It would also prevent men from going to prison for
engaging in conduct they thought was a right -«u.and destroying their's and their family's
lives. The strict liability interpretation like already arygued does nothing to improve
the statute's effectiveness, it infact is more harmful to society because it subjects

people to extortion, blackmail, and entrapment.

Iv.

Take for .instance a hateful wife who divorced her husband and wanted absolute custody
of their children, wanted the house, both cars, and all the wealth and possessions they
aquired during their marriage. All she would have to do is convince or pay a mature
looking, attractive 14 to 16 year old female to approach her husband, come on to him,
and entice him into having sex with her. If he took the bait and she lied to him about
her true age, and presented him with a fake I.D.,if he asked, he would still be criminally
responsible and subject to prison for 20 years, and the wife would have easily, through
the unconstitutionally overbroad, strict liability interpretation of 22.0l1, gotten
everything she wanted and there would be nothing he could do about it.

Or an over-zealous police officer trying to make a name for himself could in fact do
something similar, he could make a precocious minor a fake I.D., pay her and buy her
clothes to wear to make her look even older, and get her to have sex with men that he
either wants to put in prison or to blackmail for information about other criminal
activities, and his chances of success because of the strict liability interpretation
of 22.011 would be 100 percent.

Or take an 18 year 0ld male who is planning to move out of his parents house, but
instead of moving into an apartment he sets his heart on living in the nice three bedroom
house his successful 26 year old cousins own. As a way to influence their decision to
allow him to move in, he makes it a point to bring attractive women over so they can all
party. One night he brings an attractive mature looking 15 year old female over to their
home and tells them she is 21 years. They all end up having sex with her in one form or
another and the 26 year old men go to prison. The 18 year old never gets charged.

Another probability that could have happened in the above scenerio that hits close to
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home for Morrison is, take an 18 year old male who wants nothing more than to become a
firefighter for the local fire department, but he cannot because his 27 year old cousin
already works there and the city has a strict nepotism policy. The 18 year old cousin
brings an attractive mature looking 15 year old female, all dolled up like she just left
the club, to the firefighters house and tells him and his other cousin she is 21 years
old. They bring alcohol and all start to drink and have a good time. She out of the blue
suggests they perform body shots off of various parts of her body. One thing leads to
another and all three men have sex with her and the 27 year old brothers are arrested
and sent to prison. The firefighter loses his job and the cousin is now free to work at
the fire department.

In all of these scenerios the persons charged all acted on their natural, .inherent
protected right to copulate with someone they reasonably thought to be an adult, but
the strict liability interpretation of 22.011 swung to far and captured them into its
grasp, ruining their lives while all they intended to do was act on this natural right.

The last two scenerios mentioned could apply to Morrison and Jason, while the other
scenerios discussed, except for the hypothetical policeman scenerio, are real stories
told to Morrison by people he has been imprisoned with.

Morrison has no doubt that the state's interest regarding 22.011 can be served.more::
adequately by a more narrowly drawn statute, tailored more precisely toward the conduct
that the state seeks to protect, which is to protect 14 to 16 year old minors from adults
who "intentionally" or "knowingly” have sex with minors. Morrison has shown that the
overbroad strict liability interpretation of 22.011 is real, and a specific present and
future objective harm,which has and will continue to compromise a substantial range of
constitutionally protected conduct that is deterred by the present interpretation of the

statute, which makes 22.011 overbroad on its face and as-applied to Morrison.

REQUEST FOR RELIEF
Because Morrison has shown that the strict liability interpretation of 22.0ll is

overbroad.Morrison asks this Honorable Court to reverse his conviction and render an
acquittal, or to interpret the statute more narrowly like the plain language sugyests
and apply the CMS of intentionally or knowingly to "of a child", or allow a mistake of

age defense and give him a new trial.
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ARGUMENT FOR GROUND SEVEN

A criminal statute must be sufficiently clear in at least three respects:

(1) A person of ordinary intelligence must be yiven a reasonable opportunity to know
what is prohibited. See Grayned v. City of Rockford 408 U.S. 104, 108 (1972).

The rationale for this is obvious: Crimes must be defined in advance so individuals

have fair warning of what is forbidden. A lack of notice poses a trap for the innocent

and violates the first.essentials of due process. Id.

(2) The criminal law must establish determinate guidelines for law enforcement.

"A vague law impermissibly deligates basic policy matters to policeman, judges,
and juries for resclution on an ad hoc and subjective basis with the attendant
dangers of arbitrary and discriminatory applications." Grayned at 108-09.

(3) Where First Amendment freedoms are implicated, the laws must be sufficiently
definate not to abridge the right of free speech or to chill protected expression,
association, or conduct.

"When a statute is capable of reaching First Amendment freedoms, the doctrine of
vagueness demands a greater degree of specifity than in other contents." See
Kramer v. Price 712 F.2d 174, 177 (5th Cir. 1983). Compare to Sanchez v. State
974 S.W.2d 307 (1998).

Morrison will show that 22.0ll is impermissibly vague in all three of these factors,

and unconstitutional on its face and as-applied to him.

II.

In a facial challenygye for vagueness, like in the overbreadth facial challenge, a
courts first task is to determine whether the enactment reaches a substantial amount
of constitutionally protected conduct. See Villiage of Hoffman Estates v. Flipside
Hoffman Estates Inc. 102 S,Ct 1186, 1191 (1982). In other words:

"A statute is considered impermissibly overbroad if in addition to proscribing
activities which may constitutionally be forbidden, it sweeps with in its coverage
speech or conduct which is protected by the First Amendment." See Clark v. State
665 S.W.2d 476 (Tex.Crim. 1984).

In making that determination a court should evaluate the ambiguous as well as the
unambiguous scope of the enactment. To this extent, the vagueness of the law affects
overbreadth analysis. The Supreme Court has long recognized that ambiguous meanings
cause citizens to "steer far wider than the unlawful zone... than if the boundries of
the forbidden area were clearly marked." Hoffman at 1181 n.6.

Morrison has shown already that his intentional conduct (having sexual intercourse
with an adult of 21 years) is conduct that is protected by the First Amendment, and
the vagueness and ambiguity of 22.011 has caused the Court of Appeals to subjectively
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interpret the statute as strict liability, causing it to be overbroad and has cause
Morrison and others to '‘steer far wide from the unlawful zone'.:and has chilled their
First Amendment protected conduct as explained in ground six.

22.011 has been interpreted in two different ways. One is like the Court of Agppeals
suggests: To commit an offense a person must intentionally or knowingly: Cause the
penetration of the sexual organ of a child by any means. (Emphasis added). They interpret
the CMS as only modifying the act of penetrating the sexual organ that happens to be
one of a child's, and despite 6.02(b) the..CMS does not modify lYof..a..child". So if
someone ‘reasonably believed their sex partner was a consenting adult, but they really
were not, then "Sorry 'bout your bad luck, your still going to prisont!"

The other way 22.0l1 has been interpreted is like Morrison, the Johnson jury (See
Johnson v. State 967 S.W.2d 848, 858 (1998)), Scott in (Scott v. State 36 S.W.3d 240
(2000)}, and other people of ordinary intelligence have interpreted it: To commit an
offense a person must intentionally or knowingly:.Cause the penetration of the sexual
organ of a child by any means. They interpret it much like the Supreme Court has
interpreted similarconstructdﬂstatutesfllike the plain language sugygests, which is
that the CMS modifies any and all elements following the prescribed CMS, and since the
legislature did not dispense with any mental element including the actor's intent or
knowledge that he penetrated the sexual organ “"of a child", then the CMS must modify
"of a child".

Morrison's interpretation of 22.011, as stated in ground two, is in all actuality
not vague, nor ambiguous. To him the legislative intent is clear, and a proper
statutory construction.analysis, as suggested in ground two, would bring the same
interpretation that he has, (that the CMS must modify "of a child"). Morriéon, therefore,
challenges the vagueness and ambiguous nature of the statute, only because it has been
interpreted two different ways, and the Court of Appeals’® strict liability interpretation
has made 22.011 unconstitutionally vague and overbroad, and the result is that he was
denied his right to present a defense which forced him into pleading guilty, ultimately

ending in a 16 year prison sentence.

1. -
22.011 is unconstitutionally vague on its face in the first guideline of Grayned
supra because Morrison and other people of ordinary intelligence cannot ascertain any

strict liability denotations in the offense by the plain language of the statute,

4. Liparota; X-Citement Video; Flores-Figueroa,. Supra;..and U.S:.v..Williams. 170..L.E32d
650, 663 (2008).

(78)

000118



\\ﬂ

Case 7:15-cv-00069-iﬁJ Document 12-31 Filed 0163/16.Page 123 of 172

because the statute does have a CMS that can be and has been interpreted.to modify all
elements of the provision, and no where has the legislature said in the statute that
the CMS does not modify "of a child".

While it is a requirement that all criminal statutes give the persons.of ordinary
intelligence a reasonable opportunity to know what is forbidden, 22.0ll's strict
liability interpretation does not do so because that interpretation is only found in
a few Court of Appeal decisions that are apart from the Texas Penal Code where the
legislature posted the 22.0ll provision to give pecple fair notice of what is forbidden,
and that provision does provide a CMS, and therefore, is not strict liability. The
strict liability interpretation is not fair notice of the conduct proscribed by the
statute. It has in. fact trapped Morrison and others who thought they were doing an
innocent, constitutionally protected act, but unfortunately were duped for one reason
or another by the age of their sex partner, and unwittingly commited the offense, and
then they were sent to prison, or put on probation and reguired to register as a sex
offender for life, all because of the subjective strict liability interpretation which
is not present any where in the statute.

Scott, in Scott v. State supra also interpreted the statute as modifying not only
the act, but also reguires knowledge of the victim's age because the statute's plain
language, as interpreted under U.S. v. X-Citement Video supra (See Scott at 241).

It can be safely inferred that Scott and his attorney, Ken J. McClean are people of
ordinary intelligence.

The majority of people, including Morrison know it is a crime to have sex with
minors, and most people steer away from that illegal conduct. So to post a statute
that has a clear scienter requirement that can be easily, and has been interpreted to
modify that the sexual organ that is penetrated is one of a child's, then once
someone exercises their right to copulate and then are unexpectantly charged with the
crime of 22.011, but they cannot use the prescribed CMS that is plainly written into
the law as a defense is not fair notice of the conduct that constitutes the crime.

If it was prescribed into the statute that 22.011 was strict liability, or if the
statute dispensed.with. the intent or knowledge mental element regarding the age. then
people of ordinary intelligence would have fair notice that statutory rape is strict
liability, and they would know to take extra precautions when engaging in sexual conduct
with anyone who could possibly be in the protected age groug. Then they would not be
trapped by the Court of Appeals'interpretation of strict liability.(which does not
exist in the language of 22.0l1l), then be blindsided about having no defense when they
reasonably thought their sex partner was a legal adult. That is a lot like what Justice
Scalia was talking about when he wrote:

“Indeed it is not unlike the practice of Caligula, who reportedly 'Wrote his laws.
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in a very small character, and hung them upon high pillars, the more effectually
to ensnare people." See Flores-Figueroa at 863.

P

Iv.

The ambiguity and vagueness of 22.011 has affected Morrison in two ways that were
detrimental to his situation. This is his.aszapplied challenge. Like stated above, it
is commonly known that having sex with minors is prohibited and a person will go to
prison for doing it. Morrison has steered clear of the conduct as stated in the
provisions, commonly known to the masses as statutory rape. Up until his arrest,
Morrison has never heard of, nor read in any statute notifying him that statutory rape
is strict liability. That is not a common known fact to the general public. The
commonly known fact regarding statutory rape is that if someone has sex with a minor,
whether it is consentual or not, they will be subject to the charge and go to prison.
Indicating that the actor targeted or knew they were having sex with a minor. The
colloquialism: "Sixteen will get you twenty!" supports that fact, and unlike what Judye
Meier said in Fleming v. State 323 S.W.3d at 859 when attempting to justify the ...
similarly written statute 22.02]1 as giving sufficient notice of strict liability by
saying:

YAnd it is widely recognized that adults are well aware of the strict liability
aspect of statutory rape laws. See Jadowski...680 N.W. 2d 810, 821 n.42 (Wis.2004).
(Discussing the colloquial phrase 'Sixteen will get you twenty!' as a common
explanation expressing the widespread awareness of statutory rape laws and the
strict liability aspect of the offense.)! (Emphasis added).

Like in 22.011, there is absolutely no indication in that phrase that tells people that
statutory rape is strict liability. The fact that the age of sixteen is mentioned,
notifies the listener of the protected age, so they know where the boundries are to
steer clear from. If the phrase was going to promote statutory rape as being strict
liability like, Judge Meier said, then it would need to say something like:

"Sixteen will get you twenty, even if she told you, or you thought she was ...
seventeen or older. Ignorance of her age is no defense."

That comment by Judge Meier just shows one of the many subjective views that the Court
of Appeals has had in justifying the unconstitutional strict liability interpretation
of 22.011. '

Because the legislature has not written any strict liabilicy indicators into 22.01l,
and strict liability is not a commonly known aspect of statutory rape, Morrison was
not properly alerted, nor given fair notice of the Court of Appeals' subjective
interpretation of 22.0ll being strict liability. Therefore, he was less vigilant in
whom he had sex with. This ultimately trapped Morrison, because he was completely

unaware he could end up in prison while exercising his right to have sex with someone
who he thought was a consenting legal adult. The strict liability statute {which is
(89)
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not mentioned in thz statute) left Morcison without any defense and forced him into

o

pleading quilty to tha charqge. If 22.0l1 would have clearly dispensed witnh the mens

rea regarding the CMS modifying "of a child”, it would then be commonly known ansd
Morrison would have also known to be more vigilant in whom he had.sex with, and he
would have made sure his sexual partner was not a minor. Or he would have steered well
clear of the protected age by only associating with women who looked over 25, to make
absolutely sure they were not minors, like he will have to continue to do. But as
Morrison explained in ground six, strict liability makes 22.011 unconstitutionally
overbroad because it curtails First Amendment protected conduct, and that is pcobably
why the law makers did nok make 22.011 sirict liability to begin with when they enacted
it into law. The only way to fix this constitutional problam is to narrowly construe

the CMS to modify "ef-a.child". or to allow a misiake of age defense.

V.

The vaqueness of 22.011 also affected Morrison because after he was told by his
attorney, Cantacuzine., at his pre-trial:in 2004, that he would not be able to use a
defeﬁse about his ignorance of her age, and it would not matter that she told him she
was an adult, he pled quilty and took what his attorney told him as truth for six
years while on probation. After his arrest in 2010, and while being incarcerated.
Morrison read tie plain lanquage of 22.0l1 which does not suggest any strict liability
connotations and has a CMS that plainly reads to modify the entire provision. The
olain lanquage of 22.011 coupled:with 6.02, 8.02,.and 2.0l caused him to reject a seven
year plea bargain, because he thought he would get a new jury trial, and explain the
plain language of the..statute to a jury and be acquitted. That ambiguity and vagueness
in 22.0l1, and the Court of Appeals' strict liability interpretation which conflicts
with the plain language of the legislature is what caused Morriscn to end up with a
16 year prison sentence instead of seven. If 22.0ll would have been more clear and
dispensed with the mental element "of a child" as reguired by 6.02(b) to be strict
liability, then Morrison would have been given a reasonable opportunity to know what
was prohibited and accepted the seven year plea offer, and he would have been sentenced
Lo seven years instead of 16 years. Or:if-the :Court of Appeals would have done a
proper statutory construction analysis of 22.0l1 and interpreted it as the plain
language suggest,. Morrison would have then been allowed to be able to use his lack of
fulfilling all the elements of 22.011 and been acquitted. Because of that ambiguity
the Rule of Lenity must be invoked in Morrison's favor and he should be acquitted or
at the least have his sentence changed to seven years.

"Under the Rule of Lenity when there is a grievious ambiguity or uncertainty in
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a criminal statute. it must be resolved in favor of the defendant." See Liparota
v. U.S. 105 S.Ct 2084, 2089 (1985); U.S. v. Phipps 319 F.3d 177, 187 (5th Cir.
2003). Also U.S." v. Santos 170 LEd2d-912, 920 (2008).

But also see Kramer v. Price 712 F.2d 174, 178 {5th Cir. 1983):

Whatever:r an accused's intent may be, if he is unable to determine the underlying
conduct proscribed by a statute then the statute fails on vagueness grounds.

Morrison has shown thabt he has been unable to determine that 22.0l11 is strict liability
by the plain lanquage of the statute, because "intentionally" or "knowingly" is part
of the conduct proscribed, therefore, according to Kramer 22.0l11 is unconstitutionally

vague.

VI.

“A requirement of scienter may mitigate a law's vagueness,especially with regard
to adequacy of notice to an individual that his conduct is proscribed.":See
Hoffman at 1193, and n. 14 (for line of cases cited within). Also see Meisner
907 S.W.2d at 668; Wisenbaker v. State 860 S.W.2d.681, 689 (1993).(Specifying an

intent element, however does not save a criminal statute from vagueness where the conduct

which must be motivated by intent, as well as the standard by which the conauct
is to be assessed, remain vague. Compare to Kramer at 178.)

Morrison has shown that the "intentionally!.or .knowingly" requirement has been
interpreted two different ways, and the Court of Appeals' interpretation of it modifying
only the act is unconstitutionally overbroad} it is not narrowly construed, it is a
violation of seperation of powers and egual protection of the laws, it criminalizes a
broad range of innocent conduct, and the CMS does not mitigate the vagueness regarding
adequacy of notice. These intermediate appeal courts, as does the Court of Criminal
Appeals, all have a general duty tco employ reasonable narrowing constructions to avoid
constitutional violations. See Morehead v. State 807 S.W.2d 577, 581 (Tex Crim 1991);
Olvera v. State 806 S.W.2d 546, 552 (Tex Crim. 1991): U.S. v. Emerson 270 F.3d 203,

213 {5th cir. 2001):

"Where a statute is susceptible to two constructions, by one of which yrave and
doubtful constitutional questions are avoided, our duty is to adopt the latter."
Quoting Jones v. U.S. 119 S.Ct 1215, 1222 (1999).

Also see X-Citement Video supra at 472:

"A final canon of statutory construction supports the reading that the term
'knowingly' applies to both elements...[and] suggests that a ‘statute completely
bereft of a scienter requirement as to the age of the performers would raise
serious constitutional doubts. It is therefore incumbent upon us to read the
statute to eliminate those doubts so lony as such a reading is not plainly
contrary to the intent of congress."

The Court of Criminal Appeals should, therefore, employ the more narrow.construction
of 22.011 to resolve the serious constitutional questions that the strict liability
interpretation has generated so to avoid such constitutional doubts. To employ the

interpretation that Morrison and the plain langquage suggests would not hinder the
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effectiveness of the statute, and it is not contrary to the intent of the legislators.
To keep the interpretation as is, is actually contrary to the intent of the leyislature
and raises all kinds of constitutional questions as proved in the previous grounds of
this Writ of Habeas Corpus. Also see Howard v. State 617 S.W.2d 191, 192 n.l (Tex Crim.
1979):

"The court may not sever from the statute an element of -the offense where such
action would broaden the scope of the statute, prohibit new conduct, and violate
legislative intent." (Emphasis added).

However, if a statukte is not readily subject to a narrowing construction, courts may
not assume the legislative preroqative and rewrite the statute in order to save it.
See Olvera supra at 552.

Morrison concedes to the fact that 22.011 is readily subject to a narrowing
construction and need not be rewritten. The vagueness issue challenged can easily be
resolved merely through a matter of interpretation. By doing..a proper statutory
construction analysis and interpreting the CMS to modify "of.a child@", how the plain
language suyuests would suffice. The results would be a win-win for all parties ....
involved, without adding or taking away from the language of the statute. If the Courc
of Criminal Appeals does do a proper statutory construction analysis, then 22.011 can
remain‘as it is written, it would be free from any constitutional doubts, and it would
remain just as effective in protecting 14 to 16 year old minors from being targeted
and solicited into having sex with adults.

"{The Court of Criminal Appeals'] 'plain language' statutory interpretation, must
also analyze laws to avoid, when.possible, constitutional infirmities." See Lobo v.
State 90 S.W.3d 324, 326 n-4 (Tex Crim. 2004); State v. Marcovich 77 S.W.3d 274,
282 (2002).

VII. -
Most other cases that Morrison has found regarding vagueness, that discuss intent,
the courts or state have said the mens rea element mitigates the vaqueness of the
statute reqarding adequacy of notice as held in Hoffman Estates supra at 1193, and
they have used the intent requirement prescribed in the offense to sustain, or try to
sustain, the statute!s constitutionality by suggesting that the CMS gives fair warning
and notice to the actor. See Kramer at 176:

"The state argues that § 42.07 is not vague because the statute's requirement of
- «intent -makes .theapplication turn.on.the state of mind of the actor, and therefore,
insures that the actor will have notice of the proscribed conduct."

Also see Ex parte Ellis 309 S.W.3d 71, 90 (Tex Crim. 2010) where the Court of Criminal
Appeals used the intent reqguirement to sustain an unconstitutional vagueness challenge
in several Election Code provisions:

"The election code provisions at issue require that a contributor have a certain
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intent before the contribution -is deemed.illegal, and it requires that the . ..

recipient know that a contribution is in fact illegal, which entails knowing the
intent of the contributor, before imposing criminal liability. The state has the
burden to prove the applicable CMS, and if it cannot, the defendant is entitled

to an acquittal.”

O:\

As a final factor they determined, because the Election Code provision.provided an intent
regquirement, that the statutes werenot facially void for vagueness. In State v. Carmaco
203 S.W.3d 596, 599 (14th App. 2006) they came to a similar. conclusion:

"The trial court believed the regulation failed to give fair notice to a dancer
as it would subject her to arbitrariness and oppressicn by having tc defend
prosecutions time after time when someone walked up behind her with in 6 feet
without her knowing. See Stransberry v. Holmes 613 F.2d 1285 (5th Cir. 1980).
However, because a CMS accompanies the regqulation, a dancer would not be subject
to prosecution unless she “"intentionally® or "knowingly" performed within six
feet of a patron behind her or on a staye lower than eighteen inches." (Emphasis
added) . '

This being said, then the opposite must hold true as well for 22.011, because although
an intentionally:or knowingly requirement is present, 22.011 is nevertheless, void of
the prescribed scienter reguirement as interpreted by the Court of Appeals ang,
therefore, is unconstitutionally vague in this respect to adequacy of notice, because
a person of ordinary intelligence does not have fair notice that his intentional conduct
is or can be illegal and subjects him to 20 years in prison.

In Sanchez v. State 995 S5.W.2d 677 (Tex Crim. 1999) the Court of Criminal Appeals
upheld the constitutionality of the official oppression/sexual harassment.statute that
was challenged as being facially vaque. They held that:

"Because the perpetrator must intend the sexual nature of his conduct and must
know that the conduct is unwelcome to triqger a violation of the statute, the
unwelcome sexual conduct phrase reasonably informs ordinary citizens of the
conduct proscribed and provides adequate guidelines for enforcement.” Id. at 689.
(Emphasis added).

They also held that the phrase "unwelcome sexual advances, requests for sexual favors,

and other verbal or physical conduct of a sexual nature" was a reasonable specific

phrase for due process/vagueness purposes primarily because the phrase is modified by

the CMS of intentionally.They interpreted "unwelcome" as modifying all subéequent

elements. They justified the constitutionality of the vagueness claim by saying that

to be criminally liable of the sexual harassment portion of the official oppression

provision an official must:

(1) Intend the sexual nature of his conduct.

{2) Be aware that the conduct is unwelcome.

(3) Intend submission to the conduct to be made as a term of condition.of enjoying
something of value to the recipient or another person- something of value that the

official is in a position to withhold or provide.
In other words the official must intend to carry cut sexual extortion. Id. at 688.
' (84)
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Unlike in 22.011 the First Amendment is not implicated by such activities because
the conduct the official "intended" to do was an illegal act not protécted by the First
Amendment, and the CMS prescribed in the offense satisfies the adequacy of notice
requirement for due process purposes. Which that cannot be said about the CMS in 22.011,
as interpreted by the Court of Appeals as being strict liability.

Basically, Sanchez, Caramaco, Ellis, Kramer, and Hoffman Estates show that a
requirement of intent to do the crime is a - factor that decides if a statute is
unconstitutionally vague as to notifying the public of what is criminal, and since
22.011, on its face, does have an intent or knowing requirement that can and has been
interpreted to modify the only element that makes the statute criminal (of a child),
but the Court of Appeals.has taken that away and interpreted the statute's CMS to only
modify the sexual act, the interpretation implicates conduct that is protected by the
First Amendment and it has and will continue to chill that constitutionally protected
conduct as shown in ground six. And because 22.0l11 has been interpreted two different
ways and the strict liability interpretation is not written or defined by the
legislators in advance, to give a person of ordinary intelligence a reasonable
opportunity to know that they will go to.prison for 2 to 20 years if they cause the
penetration of the sexual organ of a child (14 to 16 years), regardless whether they
intended or knew that they penetrated a 14 to 16 year old child's sexual organ, and
it does not matter if the 14 to 16 year old minor lied about her age, had her friends
lie as well, or had a fake 1.D. Because the intentionally or knowingly element does
not modify the criminal element of the offense (as interpreted by the courts), 22.011
is unconstitutionally vague on its face and as-applied to Morrison as it applies to
the adequacy of notice factor defined in Grayned supra, and.the prescribed CMS cannot
be said to mitigate the adequacy of notice as done in Sanchez, Caramaco, Ellis, and

the other above menticned cases.

VIIT.
Morrison will now show 22.0l11 is also unconstitutionally vague on its face and as-
applied to his situation under the second prong of Grayned:
"Criminal laws must establish determinate guidelines for law enforcement."

Because 22.01l's CMS has been and (unless the Court of Criminal Appeals does something
about it}, will remain to be interpreted to modify only the act, (by the Court of
Appeals and state) and has been interpreted to modify "of a child" by some ‘juries,
other defendants, some judges, and Morrison, the statute will remain unconstitutionally
vague until a more narrowly drawn construction is made to either clearly dispense with

the mental element' "of a child" (which the legislature would have to do)} or to simply

interpret that the CMS modifies "of a child" as the plain language suggests. Or it
(85)
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could also easily be decided to allow for an affirmative defense of mistake of age/fact
like the plain language of section 8.02 demands. Either of the three would save the
statute from being unconstitutionally vague and ambiguous. The way 22.0ll reads now,
along with the Court of Appeals' overbroad interpretation hanging over it in fine

print has not established determinate quidelines for law enforcement.

It has been confused by people of ordinary intelliaence as to what exactly the CMS
attatches to that makes the actor culpable, and the vagueness has impermissibly
deligated the basic policy matters to judges and juries for resolution on an ad hoc
and subjective basis with the attendant dangers of arbitrary and discriminatory
applications.

Proof of this can be seen in the obvious subjective opinions from the Court of
Appeals in cases like Byrne and Scott supra, where the courts had to stretch the law
beyond its limits to Jjustify the strict liability status of statutory rape and affirm
the convictions, regardless of the legislative intent or plain language of the statute
in the reenacted 22.0l1l., as shown in ground two and five.

The jury in Johnson's trial {See Johnson v. State 967 S.W.2d at.858) is a prime
example of how the vagueness poses dangers of arbitrary applications. They could not
understand the meaning of the vague and ambiguous law in the very similarly written
statute 22.021. Because the ambiguity and vagueness the jury had to write a note:to -»
the trial judge for clarity. It must be inferred.that the jury was people of ordinary
intelligence. They acquitted Johnson on the 22.021 charge because they did not know if
intentionally or knowingly attatched to only the act as inadvertant sexual conduct, or
whether Johnson had to know the female was a child to be guilty. The trial judge must
have also not known how to interpret the vagueness of the statute, because he did not
answer the jury's questions about the statute's meaning and he did not charge them on
the court of appeals' strict liability interpretation, and Johnson was acquitted.

Due to Morrison's limited resources he is unable to determine how many times other
juries have had the same confusion and had to ask the same guestions as the jury in
Johnson's trial, or just acquitted a defendant based off of the literal, plain language
of the statute. Or if the district judge or prosecutor interpreted the statute literally
and quashed the indictment because the prosecutor could not prove knowledge of age when
the defendant did not know the complaintant was a child. Morrison is confident that
if he did have the proper resources that gqave him access to trial court records, he
would find other cases like Johnson's where the judge, jury and/or state interpreted
the statute the same way he does and acquitted the defendant based on not being able
to prove the defendant intentionally or knowingly caused the penetration of the sexual
organ of a child by any means. It happened in Johnson, it could reasonably happen

elsewhere.
(86)
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"Where inherently vague statutory language permits selective enforcement, there
is a denial of Due Process." Smith v. Goyen 415:U.S. 566, 576.

The Johnson case is clear proof that 22.01l is unconstitutionally vague because. the
identically written statute 22.021, permitted selective enforcement and acquitted
Johnson because the jury and the judge either interpreted the CMS to modify "of a child"
or they could not make a definate interpretation and acguitted Johnson based off of
the rule of lenity.

The way 22.011 is written could very easily result in selective enforcement from
law enforcement based on this scenerio or ones similar: ‘

A district attorney or judge's 23 year old son has sex with a 16 year old minor

who he reasonably believed was 21 years. It was a one night stand and a few weeks
later her mother found out about it and notified the police department. The 23

year old was arrested for a 22.011 violation. He gave his statement and the 16

year old admitted that she lied and told him she was 21 years so she could drink
alcohol with him. The prosecutor or judge had the indictment quashed because they
interpreted the statute's CMS as modifying "of a child" like the plain language
suggests, and since it could not be proved the 23 year old intentionally or
knowingly penetrated the sexual organ of a child, he was not convicted of the crime.

The way 22.011 is written, it is more natural.to.interpret the language literally as
the CMS modifying "of a child" than it being interpreted as beiny strict liability
which makes this and other selective..enforcement scenerios a substantial possibility.

"as such, the statute vests virtually complete discretion in the hands of the
police to determine whether the sugpect has satisfied the statute and must be
permitted to go on his way in the absence of probable cause to arrest. " See
Kolender v. Lawson 103. S.Ct 1855, 1858 (1983).

A detective investigating a 22.0l1l charge could also interpret the statute literally
and drop the charges on a suspect who could prove they thought the minor was an adult.
It all depends on the particular detective's personal predilections, showing another
example of how selective enforcement caused by the vagueness of 22.01l is probable.
Morrison has proven that 22.011 is unconstitutionally vague on its face because the
statute has not established determinate guidelines for law enforcement, judges, juries,
nor prosecutors as to what criminal elements the CMS attatches to, and it has been
interpreted different ways which has caused .selective enforcement of the law, and does
in fact present a substantial danger of arbitrary and discriminatory application.
See Kolender supra at 1858, and n.7:

“Where the legislature fails to provide such minimal guidelines, a criminal
statute may permit 'a standardless sweep [that] allows policemen, prosecutors,
and juries to pursue their personal predilictions."

Morrison's as-applied challenge regarding this issue is that he firmly relied on
the Johnson jury's decision that acquitted Johnson in making his decision to reject
a seven year plea. offer that the state offered for his plea of true to several
probation violations, which ultimately resulted in him being sentenced.to 16 years.

(87)
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{See statement of facts, and ground one). If 22.011 and 22.021 would have been written
more clearly and would have dispensed with the mental element of the actor's knowledye
of the complaintant's age as .required by 6.02(b), then Morrison would have been properly
notified of the forbidden conduct and known to accept the seven year plea offer. Or

if the Court of Appeals would have interpreted the statute like the Johnson jury did,
and how Morrison and others of ordinary intelligence do, then Morrison would have been
allowed a proper defense and been acquitted like Johnson. The selective enforcement
caused by the vagueness of 22.011 is what affected Morrison's ability to accept the
seven year plea and caused.him to be sentenced to 16 years instead. This proves 22.011

is unconstitutionally vague in this respect as-applied to Morrison.

IX.

"Either the lack of notice or lack of guidelines for law enforcement is an
independant ground for finding a statute void for vagueness." See Adley v. State
718 S.W.2d 682, 685 (Tex Crim. 1985).

Morrison has proven that 22.0l11 is unconstitutionally vague under both prongs in
Grayned, and by the reasoning shown in ground six (How 22.011 is overbroad), the
vagueness 0Of 22.0l11 has also implicated Morrison's First Amendment freedoms and has
and will continue to abridge and chill his freedom of intimate association and natural
right to coplulate, therefore, 22.0l1l must be held at a greater degree of specifity
and be sufficiently definate not to abridge First Amendment protected rights. Since
22.011 is not narrowly drawn it is also unconstitutionally vague under this third ..

factor stated in Kramer and Sanchez supra.

REQUEST FOR RELIEF

Since Morrison has proved 22.0ll is unconstitutionally vague on its face and as~

applied to his situation, he asks the Honorable Court of Criminal Appeals to reverse
his conviction and order the prosecution dismissed like done in other cases where a
statute has been deemed unconstitutionally vague. Or if they think it better to save
the statute, and after a proper statutory construction analysis has been given, and
they interpret 22.0l1 how the literal plain language suggests by interpreting the CMS
as modifying "of a child", or nérrolwly tailor the statute by allowing a mistake of fact
defense reggrding age, then reverse Morrison's conviction and order prosecution dismissed,
or order a new jury trial so he can show his lack of intent or knowledge that he
penetrated the sexual organ of a child. If the court finds that 22.011 is ambiguous, and
chooses to use its ambiquity to rely on extratextual factors, instead of relying on the
plain language of the statute, (as stated in Boykin) and they use the extratextual
factors to uphold the constituticnality of the vagueness claim, then invoke the rule of
lenity in Morrison's favor and acquitt him and order his release from prison.

(88)
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ARGUMENT FOR GROUND EIGHT

Article 1 Scetion 12 of the Texas Constitution commands:

“The Writ of Habeas Corpus is a writ of right and shall never be.suspended."
Article 1 Section 9 Clause 2 of the United States Constitution commands:

"The privilege of the Writ of Habeas Corpus shall not be suspended, unless
when in cases of rebellion or invasion the public safety may require it."

The trial judge suspended Morrison's right to Writ of Habeas Corpus when she abused
her discretion by overruling his Motion for Continuance which prevented him from
presenting his Writ of Habeas Corpus issues to the trial court before his Motion to
Revoke Probation hearing was heard, which resulted in him being convicted of the 22.011
charge and sentenced to 16 years incarceration.

Article V Section 8 of the Texds Constitution gives the district court jurisdiction
to settle matters of writ of habeas corpus. See T.C.C.P. 11.08; 11.07 § 2; 11.072; and
11.05. Also see Ex parte Hargett B19 S.W.2d 866, 867 and..n.l:{Tex.Crim. 1991).

District court judges have a mandatory duty to issue Writ of Habeas Corpus, upon
defendants' pre-conviction petition for writ, to let writ be served upon sheriff,
and to timely hear merits of defendant's complaint... where petition substantially
complied with requirements of such petition, and writ was one of right under cthe
constitution. See.'In Re Piper 105 S.W.3d 107, 109-110 (2003).

Also see T.C.C.P. 11.05:

"It is the duty of a district court upon proper motion to grant writ under the
rules prescribed by law."

Morrison sent in a pro se Writ of Habeas Corpus pleading on March 5, 2011 (Exhibit "D").

"Pro se habeas petitions are not held to the same stringent and rigorous standards
as are pleadings filed by lawyers and the filings by pro se petitioners are

éntitled td the benifit of liberal'construction. It is’ the substahce of rélief
sought not the label attatched to it, .that determines the true nature and ..
operative of a habeas filing." Hernandez v. Thaler 630 F.3d 420, 426 (5th Cir. 2011).

"Laymen should not be penalized to the extent of violating his constitutional
rights because of the title he gives the document he files with the court."
See Chapman v. State 242 F.Supp 378.

“In cases of Writ of Habeas Corpus, courts are encouraged to evaluate substance
over form." See Ex parte Cantu 913 S.W.2d 701, 704 (1995).

"The courts are not limited by the denominations of pleadings, but may look to
the essance of the pleadings."” See White v. Reiter 640 S.W.24 586, 593 (Tex Crim.
1982); ‘dlso Ex% parté Cantd 'Suprd ‘dt 704.

Prior to the Motion to Revoke Probation heariny, Morrison sent a pro se letter to
the trial court pleading for relief by requesting to withdraw his 2004 guilty plea due
to ineffective assistance of counsel, because he was given erroneous advice, and his
plea of guilty was involuntary because it was coerced by his attorney at his pre-trial
hearing on May 6, 2004. Morrison reqguested a new jury trial and also a new attorney

because of the way he interpreted the plain language of 22.0l1l1, 6.02, 8.02, and 2.0l
(89)

GG041ZS



70

Case 7:15-cv-00069-ﬁ\3 Document 12-31 Filed 01/20/16_ Page 134 of 172

as saying the prosecutor must prove he had to have the intent or knowledge to cause
the penetration of the sexual organ "of a child", or that he could have used the
mistake of fact defense. His rationale was in opposition of what his and his brother's
attorney, Morgan had told .them about "Ignorance of the law is no defense." That
statement along with his counsel's vehement attitude to accept the plea affected
Morrison's decision to plead guilty and accept the state's offer of nine years deferred
adjudication probation. Morrison knew it was a crime to have sexual relations with
minors and ignorance of the law was not what he was claiming. He was claiming he did
not know the female in his charge was a minor, which is mistake of fact (8.02), which
he found out in 201l was a defense, not ignorance of the law (8.01) which is not a
defense. That, being represented by Morgan, and his rationale based off the plain
language of those statutes is what spurred his requested relief.

Granted, Morrison's pro se pleading was far from what the courts and judiciary would
consider as a proper Writ of Habeas Corpus, that is because that is exactly what 1t was,
a "pro se" Writ of Habeas Corpus pleading; Morrison up until his revocation hearing
had spent less than 12 hours in the law library and he knew nothing about court
procedure or how to properly reqguest for relief throuyh a Writ of Habeas Corpus. He
had no help from any attorney (even after his request for help) about how to properly
file his issues through a proper Writ of Habeas Corpus. All Morrison knew was that he
had found cut by going to the law library, and doing some reading, that his attorney
Cantacuzine and his brother's attorney, Morgan (who was his attorney at that point)
lied 'to them for some reason about their lack of knowledge that the female in their
case was a mincr would not matter because ignorance of the law is no defense, and
regardless of their lack of knowing her true age they would be found guilty if they
went‘to a jury trial and sentenced to prison, but according to the plain languaye of
22.011, 6.02, 8.02, and 2.01, he found out it did matter and if he was not lied to and
coerced into pleading guilty and had gone to a jury trial the jury would have acquitted
him because Morrison was confident the state could not prove beyond a reasonable doubt
that he knew the sexual organ he penetrated was one of a child's. Since Morgan was his
attorney, the only thing Morrison knew to do was write a letter to the only fair and
unbiased person whom he could trust about the matter. That was the judge over his case,
the Honorable Judge Darr.

To Morrison the letter of the law was clearly written, and the CMS modified "of a
child" making it an element of the offense the prosecutor must prove under 2.01 and
6.02(a), because the statute never dispensed with any mental element under 6.02(b),
so he thought that was the way it was suppose to be interpreted and the court and jury
would also interpret the clear languange the same way, and the court would grant him
relief by letting him withdraw his quilty plea and letting him start over with a new
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jury trial. The court received the letter on March 8, 20ll. It was filed and time
stamped on March 9, 2011.

The fact that Morrison was appointed new counsel 13 days after he sent the petition
for relief, and his revocation hearings kept getting postponed, supported his
assumption that the courts were goidg to help him. His scheduled hearings after the
court received his pleading were postponed (for reasons unknown to him) three or four
times. At the March 18, 2011 Motion to Withdraw From Counsel hearing. Morgan withdrew
from counsel because of the conflict of interest, and Judge Darr appointed Rogers to
represent Morrison. During the hearing Judge Darr asked Morrison what he had to say.
(RR 3 p.5). Morrison teld the court that he agreed with Morgan that Morgan was a .. .
conflict of interest and it would be appropriate if another attorney represented him,
and that his letter was a Writ of Habeas Corpus. Morrison stated that he guessed he
had the right to, but was not sure about how to file stuff, and he wanted the court to
realize what the situation was. Instead of taking up a lot of the court's time and
explaining everything to the court, he assumed she read the letter and said:

"I guess you read the letter?" (RR 2 pp.5-6).
The court then told Morrison that she did not read the letter because it was an ex parte
communication. He asked the court:

"I'm not suppose to send the letter directly to you?" (RR 2 p.6)
She told him he was not suppose to send her facts about the case, and that she did not
really read the letter, but the court coordinator reads letters that come in and if she
believes that they are an ex parte communication to the court about facts in the case,
then she files them so they are there for posterity. (RR 2 p. 6).

Morrison left the hearing confused and not knowing what to do about getting the
relief he sought. He did not know at that time, or even understood what an "ex parte”
communication was. He assumed his newly appointed attorney would make sure everything
was done properly so he could get tne relief he requested. So, at his first meeting
with Rogers on March 21, 2011, he asked Rogers to make sure everything was filed
properly. Rogers told Morrison that he was not assigned to do the Writ of Habeas Corpus
but he had to go to the court house anyway, and would "check on somethings". He also
told Morrison he Qould send him some case law tq help. After the meeting Morrison was
under the impression Rogers would make sure his!pleadinq was filed properly. He did
not hear back from Rogers about the matter unti% April 26, 2011, two days before the
revocation hearing. During the time from March 10 (when his revocation hearing was
originally set), to April 26, Morrison's trial dates kept getting postponed. He thought
it was because of his habeas corpus issues, and the trial court was going to give him

a hearing and issue the Writ of Habeas Corpus before his Motion to Revoke hearing.
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On April 26, 201l Rogers met with Morrison and told him his revocation hearing was
on April 28, 2011. Morrison asked him to file a Motion for Continuance so he could make
sure his Writ of Habeas Corpus hearing was given to him before he was convicted on the
Motion to Revoke hearing. :

On April 28, 2011 Rogers presented the court with the Motion for Continuance so the
court could hear Morrison's Writ of Habeas Corpus issues prior to the revocation hearing.
Rogers made it clear that Morrison would be harmed if the.motion was not granted and
he was convicted before he had the opportunity to assert his issues. The Motion was
denied because the court did not construe the letter as a Writ of Habeas Corpus because
it was a pro se letter and Morrison had counsel. And Counsel must file any motions that
Morrison sees necessary. She then asked Rogers if he had seen the letter. He said he
had seen it, but wasnt& assigned to do any 11.07 writs. (RR 3 p.9).

The trial court abused its discretion by not dgranting continuance to allow Morrison
to have a Writ of Habeas Corpus hearing before his Motion to Revoke probation was ruled
on, and he was convicted, and by not assigning him counsel to counsel him about it.

"It is well settled that a criminal action may be continued on the written motion
of the state or of the defendant, so long as sufficient cause is shown." See .
T.C.C.P. 29.03; Also see Williams v. State 172 S.W.3d 730, 733 (2005):

“A Motion for Continuance based on equitable grounds rather than statutory grounds,
is entirely within the discretion of the court and will only call for reversal if
it is shown that the court clearly abused its discretion. Id. An applicant must
show that he was actually prejudiced by the trial court's decision to grant
continuance.”" Id. The samething applies when Motion for Continuance is denied.

See U.S. v. Ross 58 .34 154, 159 (5th Cir. 1995).,

Morrison's attorney Rogers, did show sufficient cause for the continuance, as well
as the harm that would come to Morrison if the Continuance was not granted. (See RR 3
pp. 5-7, and Exhibit "J"). The state did not object to the continuance and actually
said they "would not mind there being a continuance...” (RR 3 p.7). There was no reason
to deny the continuance because Morrison showed sufficient cause and both parties agreed.
The trial court judge abused her discretion by denying continuance because she left
Morrison without any option of properly exercisihg his constitutional right co present
his habeas corpus issues before the trial court, which also prevented him from preserving
his issues for further review, since he could not file the writ (according to the trial
judge) pro se while having counsel, and at the same time his attorney,.Rogers, would
not help him with it because he was not assigned to, and it was out of his scope of
counsel. Under these state created impediments it was impossible for Morrison to exercise
his right to file a Writ of Habeas Corpus with the trial court, resulting in prejudice.
Judge Darr also abused her discretion because she should have known that Rogers was
not Morrison's counsel at the time Morrison filed the pleading. Morrison at that time

was acting pro se because of the conflict of.interest.with Morgan, therefore, the
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pleading was not hybrid representation. She would have known that had she read the

letter. Judge Darr erred by not reading the letter, and failing to advise Morrison

about his improper ex parte communications under ethics opinion NO. 1542 which reqguires
that a Judge upon receiving an ex parte communication in the form of a letter, shall
take the following action:

(1) Preserve the original letter by delevering it to the County Clerk to be file marked

and kept in the clerk's file.

That rule was properly done.

(2) Send a copy of the letter to all opposing counsel and pro se litigants.

The prosecutor and .Morgan received a copy of the letter. That rule was properly done.

(3) Read the letter to determine if it is a proper or improper ex parte communication.

If in the judge's opinion it is an improper communication the judge shculd notify
the communicant that the communication was improper and the communications should
cease.

That did not happen. Judge Darr erred by not reading the letter pursuant to this ethics

opinion, and Morrison was not notified that his communicationwas improper until March

18, 2011 when he assumed she read the letter. But he was still not properly advised

about how to properly file his pleadings with the court.

(4) The judge is to immediately notify all counsel of the conduct.

That was properly done.

{5} The judge shall take no action in response to the improper communication from the

exparte communicant.

That was mostly done, except for Morrison .receiving new counsel, Morrison's other .

requests were not even acknowledged.

(6) It is the duty for the court administrator for the judge to notify the communicant

that the letter is an improper communication.

That was never done, and it resulted in harm to Morrison because he never had the

opportunity to make sure his pleadings were filed properly.

If the court would have notified Morrison and told him his letter was improper and
that he wéuld have no attorney to help him with it, he would have known to research

the proper way to file a pre-conviction Writ of Habeas Corwus, and then filed it

properly with the court, resulting in the continuance not being denied because the writ

would have been issued and heard before the Motion to Revoke hearing.

5. Morrison's only reference to this rule that he was able to find was a letter shown to
him by a fellow prisoner, that was from the court coordinator at the District Court
in San Angelo. That prisoner also sent pro se ex parte communications to the court.
in the letter it cited these ethic opinions, and that prisoner was properly informed

about court procedure. Due to Morrison's limited resources he was unable to find the
exact languege of the ethics opinions, but contends they must apply to his case as well.
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Morrison was essentially left in the dark without counsel or help from the courts
about his habeas corpus issues, and because of the vagueness and ambiguity of 22.011
he had good reason to file and proclaim to the trial court the habeas corpus issues
that he thought he filed with the court. Morrison was severely prejudiced by the trial
judge overruling his Motion for Continuance, and also not assigning him counsel to
effectively counsel him about the matter. If the trial judge did not abuse her
discretion and appointed Morrison effective counsel, and then granted continuance, he
would have then properly filed his pre-conviction Writ of Habeas Corpus where he would
have had a reasonable probability of getting relief through the trial court, and given
a new jury trial as reqguested and acquitted. He would have also presented the issues
he presents in this Writ of Habeas Corpus and the issues would have been properly
preserved for review. That is the harm Morrison allegyes that was caused by the abuse
of discretion. If Morrison would have been given a motion for continuance and allowed
a habeas corpus hearing he would have raised to the trial court the issues he presents
now and been given relief before his conviction and not been sentenced to 16 years
priscn. Morrison's right to Writ of Habeas Corpus was suspended and denied by the

trial court.

REQUEST FOR RELIEF

Morrison has shown that the trial court clearly abused its discretion by denying
his Motion for Continuance, suspending his right to Writ of Habeas Corpus, not assiyning
him counsel to properly assist him about the habeas corpus issues, and leaving him
ignorant about proper court procedure. Morrison has also shown how this abuse of
discretion has prejudiced him. Morrison contends that the harm that was done, is at
this point irreversable because the logical fix for this ground would be to reverse
and remand his conviction and/or sentence back to the point of the trial court's error
with instructions to the trial court to allow Morrison a pre-conviction Writ of Habeas
Corpus hearing, prior to his revocation hearing, and appoint him an attorney to properly
counsel him on the matter. That would in fact allow Morrison to assert his Writ of
Habeas Corpus issues at the district court level, and then he would be granted or denied
a new jury trial. Either way, the state or Morrison would appeal to the Court of Appeals
on the same issues raised now, and eventually these same issues would again be back at
the same spot Morrison is at now, The Highest Court in Texas. Except that the issues
would then properly be objected to and preserved at the trial court level for further
review, but a lot of judicial resources would be used, when these issues in the instant
Writ of Habeas Corpus need to be reviewed by this Honorable Court of Criminal Appeals
anyway. Therefore, Morrison asks this fine court to recognize the abuse of discretion
and the prejudice it caused by preventing him to object to these issues raised now,
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and the relief requested would be to not hold any lack of objection or preservation
of complaints against Morrison by summarily barring him from raising them now. Or if
this Honorable Court sees it necessary to remand back to the point of error and allow
Morrison to assert his issues before the trial court, then Morrison asks this court
to first do a proper statutory construction analysis on the plain language of 22.0l11
as requested in ground two and ground five, then announce the holding of what the

prescribed CMS in 22.011(a)(2) attatches to, or give other relief that the Court of

Criminal Appeals sees as necessary to resolve this ground.

PRAYER

For the foregoing reasons Morrison prays that this Honorable Court of Criminal
Appeals issues Writ of Habeas Corpus and orders his release from the unconstitutional
confinement that he suffers from, or gives him relief by remanding his case back
to the trial court for new jury trial, or for resentencing. Morrison also prays that
an evidentiary hearing be given so in light of all circumstances asserted in this
Writ ot Habeas Corpus, the identified act or omissions that are outside the record
will come into light for preservation of the recorad.

Morrison would also iike to apologize for this ektreamly long Memorandum of Law,
and the time it must have taken everyone inveolved to have to read it, and research .
the argumencs and support that lMorrison lodges in it. Morrison prays that this fine
court will not summarily dismiss his arguments and issues because of its length.
According to T.C.C.P 11.07 § (4)(a) and Ex parte Torres 943 S.W.2d 469, 474 (Tex Crim.
1997), Morrison cnly gets "one bite of the appie" and only has one shot to file his
grounds for his Writ of Habeas Corpus. ALso exhaustion of all scate remedies must be
obtained before further tederal collateral attack can be granted. (See U.S.C. § 2254
{b)(1)(A)). Because lMorrison's "one bite of the apple” is a full one, and that iull
bite consists of 14 grounds ¢o exhaust his state remedies (which some ..grounds were
not even specifically supported in the Memorandum of Law), and Morrison had to argue
against over 30 years of Court of Appeals' misinterpetation, a 50 page limit was not
enough pages to effectively argue his complex and sophisticated argumnents that prove
he is being unconstitutionally restrained of his liberty in prison. Morrison cherefore,
asserts that it would be unconstitutional to put a 1imit on his argument, which would
inhibit his constitutional right to Writ of Habeas Corpus, especially when he only
gecs "one bite of the. apple”.

“While the legislatures limited applicants to one bite of the apple, they clearly
contemplated that that bite be a fuli one" See Torres at 474.
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INMATE'S UNSWORN DECLARATION

I, Jared Morrison #1747148, being presently incarcerated at the Huntsville Unit,

Walker County, 1exas, of tne Texas Department of Criminal Justice, declare under the
penalty of perdgury the aforementioned statements and facts in this Memorandum of Law
in Support of my Writ of Habeas Corpus/11.07 are true and correct.

Executed on Decemoer 21, 2014 : ﬂ,—«/ /ﬁ««s/ { 1/ u/ ;7‘
( L4

Jared Morrison pro se
Huntsville Unit
815 12th Street
Huntsville, TX 77348
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