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To: Fifth Circuit Court of Appeals
Clerk of the Curt
600 S. Maestri Place
New Orleans, LA 70130

From: Jared Morrison 1747148 ,
Huntsville Unit COA /U 7} [ 7‘5— 059
815 12th Street
Huntsville, TX 77348

RE: Inmate Request to Mailroom that shows I did not receive anything from this

Court until 6/27/18 when I received the notice of denial of Motion for Extension

of Time to File fo Panel Rehearing/Reconsideration.

Frey v. Stephens 616 F.App'x 704 (5th Cir 2015) case that needs to be filed

since I cited to it and it is unpublished.
Dear Clerk July 11, 2018

Please take notice and file the accompanying exhibits wi;h the Petiton for
Panel Rehearing/Reconsideration that I sent on June 25. In the Inmate Request to
Official that I wrote to the mailroom, you will find that I asked the mailroom
to let me know when I received legal mail from this court from the time period
between May 1, and June 27. As is shown on the disposition part of the request,
I never recieved anything from this court until June 27, and that was the denial of -
Motion for extension of time to file petiton for panel rehearing/reconsideration.
This proves to this court that I was not notified about the denial of my COA in
order for me to timely file a petition for reconsideration, and therefore should
not be penalized by my Petiton for Panel Rehearing/Reconsideration being denied
as untimely. If it is denied as untimely then the time for my Writ of Certiorari
to the Supreme Court started on May 29 instead of when the petition for Reconsideration
would be denied, prejudicing me by losing valuable time to work on my Writ of
Certiorari. Therefore, please present the proof that I did not receive the denial
of my COA to the panel of judges who will consider my Petion for Reconsideration,
and the other motions regarding the late filing I sent. Also please file the

Frey v. Stephens 616 F.App:x 704 unpublished case that I recently found out needed

to be sent since I cited to it in my petitions and it was unpub;ished. Thank You.

Y"1}/

aree/Morrison ’
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SUBJECT: State briefly the problem on which you desire assistance.

To_rh1lRoupy _
CAn You Please send me The pates Twsr T feceived Lesgl rr74u/
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Name:_JA&Ep Mok _ No: /7‘17,Y3 Uniit: Av

Living Quarters: Nt 12T - Work Assignment: 37/ tlnFr r},f @Z‘g: QE
DISPOSITION: (inmate will not wr|te in this spa )
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\egat  from ﬁﬂg lori K. Reamond
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Glaa]IB spwz%l Vﬁrzgm %’? o Forenns LA 10130 Canw+ Clerk |

AT “These oz the 6nly & For those Hine pericds - ‘

" TEXAS.DEPARTMENT QF CRIMINAL .-IU‘STICE—- INSTITUTIONAL DIVISIOﬁ - |
- INMATE REQUESTTO OFFICIAL

REASON FOR REQUEST: (Please check one)

PLEASE ABIDE BY THE FOLLOWING CHANNELS OF COMMUNICATION. THIS WILL SAVE TIME, GET YOUR REQUEST TO THE
PROPER PERSON AND GET AN ANSWER TO YOU MORE QUICKLY. .

———

sst. Director of classification, Adminisiration

-
.

| Ass:gnment Transfer (Chairman of Classification, - 5. B vistt
uilding)

6. L Parole requirements and related information (Unit Parole
Counselor)

sty Class 7. QO Inmate Prison Record (Request for copy of record, infor-
| be forwarded to the mation on parole eligibility, discharge date, detainers-Unit
: Administration)

(Unit Warden- if approve
of Classificatio

. imency-Pardon, parole, earlyout-mandatorysupems:on‘ 8. Q- iew with" a represenlative of an outside
(Board of Pardons and Paroles 8610 Shoal Creek Blvd. . agency (Treatment Division, Administration Building)
Austin, Texas 78757)

- M# ﬂ—WM : . DATE: L/ ‘2—’_,_."'3

(Name and title of official)

ADDRESS:
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WILLIAM W. FREY, Petitioner-Appellant,

v
WILLIAM STEPHENS, DIRECTOR, TEXAS DEPAR’
CRIMINAL JUSTICE, CORRECTIONAL INSTITUT!

Respondent-Appellee.

United Stxtes Court of Appeals, Fifth
Filed Jone 17, 2015.
Befiore: JOLLY, HIGGINSON, and COSTA, Circuit Judges.
STEPHEN A. HIGGINSON, Circuit Judge.

William W. Frey, Texas prisoner # 1718159, appeals the dismisssl of his federa! habeas
petition, which the district court held was time-barced. Our court granted a certificate of
uppealability. Because the district cowt has not considered several of Frey's claims, we
vacate and remand so that the district coust may consider these claims in the first
instance.

FACTS AND PROCEEDINGS

Frey was indicted in Cause No. 23030 on a charge of aggravated assault with a deadly
weapon. The charging document alloged that, in February 2009, Frey cut Chastity
Hanson with a knife and threatoned to kill hor. Frey pleaded guilty pursugnt 1o an
agreement, admitting that he had committed the offense of aggravated assault with a
dendly weapon "exactly as charged in the charging instrument.” Consistent with the plea
agreement, the trial court in January 2010 placed Frey on deferred adjudication
ocommunity supervision for 2 period of ten years. Frey's conditions of community
supervision required, infer alia, that he (1) commit no new offenses; (2) perform 350
hnnof..nunymu;(!)nyummﬂymmm&q@)hum
contact with Chastity Hanson; and (5) complete a batterer’s intervention program within
nine months of sentencing. Frey waived his right to appeal, and there is no imdication in
the record that he pursued a direct appenl.

In February 2011, Ihmﬁlndlmommpmeudwdlldjudu:nmofgmll,llm
thet Frey bad violated the five conditions of his community supervision listed above. The
alleged violations included “causfing] bodily injury/family violence® to Hanson on
February 12, 2011. Frey pleaded "not true” to the aliegations that he caused bodily injury
to Hanson on February 12, that he had contact with Hanson on that day, and that he failed
to complete the batterer’s intervention program, He admitted to the remaining two
sllegations — that he failed to complete community servico restitution, and that he failed
to pay the hly upervision fee during three months.
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The trial court conducted a hearing on the motion to adjudicate guilt. At the hearing,
several witnesses testified that Frey had in-person contact with Hanson during his period
of community supervision. Patty Andrews, Frey's probation officer, testified that Frey did
not complete the batterer's intervention program, and that she was unaware of any efforts
by Frey to schedule his participation in that program. Loretts Kemp, assistant manager st
a Family Dollar store, testified that on February 12, 2011, Hanson entered the store
arying, Kemp testified thet Hanson "said that her boyfriend had kicked her out of the
truck and he hit ber in the nose. And she did have a red mark on her face.” Kemp testified
that she called the police after Hanson said her boyfriend was abusing her. Cheryl
Timms, who works at the Family Dollar store, testified that she saw a man hit Hanson
while Timms was standing cutside the store on February 12, 2011,

Hanson testified that Frey had assaulted her with a knife, as charged in Cavse No. 23030.
Hanson recalled that she had repirted the assavit to law eaforcement authorities. She
admitted, however, that she Iater attempted to change her story and that she had created
documents in which she deniod thet the assault had occurred. Hanson also testified that
she and Frey lived together after he was released on community supervision, and she
related multiple instances of abuse by Frey during that period. Hanson testified that in
February 2011, he hit her on her cheek while they were outside the Family Dollar store.
According to Hanson, beginning in March 2011, Frey repeatedly urged her to write
statements denying that fio had abused her. She also testified that Frey asked her not to
come to court. She explained that she bad tried to change her story "[blecause he had
promised me the world and told me that if | got him off, then everything would be
different.” .

Two of Hanson's children also testified at the hearing, Thomas Detro, Hanson's son,
testified that he saw Frey hit his mother when they were living together. Austin Detro,
another one of Hanson's sons, testified that ho had never seen Frey hurt Hanson. Finally,
Frey testified in his own defense. He denied hitting Hansoa in February 2011. He
admitted to having had contect with Hanson, but claimed it was against his will. He
assertod that he had tried to stay away from Hanson and that he had moved four times in
the last year in ordes to avoid her, but each time she had found him. He further testified
that he had lied when he pleaded guilty to the charge of assaulting Hanson.

The trial court, by an order dated May 31, 2011, gmated the state’s motion and
adjudicated Frey guilty of aggravated assault with a deadly weapon, in violation of Texas
Penat Code § 22,02(a)(2), besed on his February 2009 offense. Frey was sentenced to &
20-year term of imprisonment. The state appellate court affirmed the adjudication of guilt
after Frey's counsel filed an Anders brief. Frey v. State, No. 06-11-00123, 2011 WL
6774175, at %2 (Tex. App. Dec. 21, 2011) (unpublished); see also

. Frey did not file a petition for discretionary review in the Texas
Court of Criminal Appeals.

Frey filed three state habeas applioations in Apdi 2012, asserting &
variety of claims. As support for his claim of actual innocence, Frey an unsworn
letter, purportedly by Hanson, which stated that Frey never assaulted her and that she had

“lied and said [Frey] had hurt me." The letter bears & dato stamp reflecting that the letter
was on file with the Texas state court in December 2009. The record also contains an
affidavit from Frey's sistor, Wanda Crabtree, dated September 2012, in which Crabtree
alleges that Hanson recanted the accusstion of asssult in meesages on Crabtree's
answering machine, in text messages, and in statements posted on Facebook.com. The
Texas Court of Criminal Appeals dismissed or denied ench habeas application.

In July 2012, Frey filed 2 habeas petition in federal court. See 28 US.C. § 2254. He
d-mddlr(l)hmd-ummﬁumbmh-yﬂu plen; (2) hiz counsel
was G)hwu)huﬂmmﬂm
discretion; (5) thers was a violation of (G)Inwu
actually i and (7) there was a violation of

In'an penmmymummmwwma-uth

2011 proceeding in which his up
j ﬂnd:hdmﬂmudﬂndlorMuMn

pumcn
district court adopted the magistrate judge’s report and dismissed Frey’s petition as time-
bured. The district court demied a cantificate of appealability ("COA").

.COW@ML@_MM"E-“
perfaining to the 2011 state court ing.

DISCUSSION
1. 2010 Proceedmg

Mu‘hhumhmmﬁmﬂyﬂnmﬂlddmm
or the expiration of the time for seeking such review.” Id. § 2244(d)Y{1)A). The
limitations period is tolied during the pendency of a state habess application with respect
to the pertinent judgment or claim. Jd § 2244(d)(2).

Under Texas law, "a judge may defer the adjudication of guilt of particular defendams
and place them on "community supervision' if they plead guilty or nolo contendere.”
(citing Tex. Code Crim. P. art. 42.12,
§ 5(a)). If the defendant violates a condition of his commmunity supervision, the court
holds u hearing to determine whether it should impose a judgment of guilt. /2. 1f the court
convicts the defendant, it also sentences him. /d. Two distinct limitations periods then

apply for the filing of habees petitions. One limitations period applies to claims relating
1o the deferred adjudication order, and another limitations period applies to claims
relating to the adjudication of guilt. id. at 724; see also

nnmmdemnodsdmnhbumumbmdmdu
AEDPA. ‘The state trial court entered
its deferred adjudication order on January 8, 2010, Buuel’uydldmlpp-ldm
order, the judgment became final on February 8, 2010, at which time the one-year
fimitations period began to run. Ses ; Tex. R App.
P. 26.2(s) (where the defendant does not file a motion for a new trial, "[t]he notice of
sppeal must be filed . . . within 30 days after the day sentence is imposed or suspended in
open court, or after the day the trial court enters an appealable order*). More than one
year elapsed before Frey filed his § 2254 petition in July 2012, even when we toll the
time during which Froy's state habeas petitions were pending, beginning in January 2012,
Therefore, the district court propery determined that Frey’s § 2254 petition was not
timely 2 to claims relating to the 2010 state court proceeding. See § 2244(d)(1).

Ah'l’myﬁladhnmtflpp-LﬂBSmleﬂdﬂn if

dmmmplmmm'umwd
Perkins, did not evaluate claim of actual Our court granted a COA on
tlmlﬁﬁ?m'm'! %ﬂm«wfmm the first
instance whether Frey has stated a sufficient claim of actusl innocence to allow his claims
relating to the 2010 proceeding 10 be decided on the merits.

Perkins itself suggests that claims of actual innocence should generally be decided by the
district court in the first instance. See id. (holding that the actual innocence gateway to
federa! habeas review requires the petitioner to ™" persuadef] the districs court that, in
light of the new evidence, no juror, acting reasonebly, would have voted to find him
guilty beyond a reasonable doubt™ (emphasis added) (quoting

). In other recent cases, where the district court dismissed a habeas
petition as time-berred before Perkins, we have remanded for the district court to
consider an actual innocence claim in the first instance in light of Perkins. See Vizcarra v.
Reagans, 600 F. App'x 942 (Sth Cir. 2015); Martin v. Siephens, 563 F. App'x 329 (Sth
Cir. 2014). Indeed, in other contexts, where relevant binding decisions were issued after
the district court ruled, we have remanded the case for reconsideration of the party's
claima in light of the intervening decision. See

(at the COA siage, remanding for reconsideration of inmate’s dus

pne-dlimml@nofmmntuu);

(rernanding after an intervening circuit case articulated a different
standard for "excusable neglect” under Fedem! Rule of Appellate Procedure 4(h)); see
also (remanding
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wveil piarcing liability in light of intervening Louisiana
decision).

hd Whmmﬂummhm'i;jwiidmymlddﬁmm

actual innocence by our court, we decline to decide Frey's claim of actual innocence in
the first instance. We express no opinion as to the merits of Frey's claim of actual
innocence, nor as to the Respondent's argument that Frey is precluded from raising such a
claim because he consented to “the destruction of any evidence seized in connection with
his arrest and prosecution,” and we leave to the district court the decision of whether to
hold an evidentiary hearing. See

I1. 2011 Proceeding

Our court granted a COA on the questions of whether Froy's claims pertaining to the
2011 proceeding were timely, and if so, whether he "stated a valid claim of the denial of a
constitutional right” as to these claims. While the district court construed Frey’s pladings
as challenging only the 2010 proceeding, those pleadings, liberally construed, see
dnd-llulgeﬂnmllpnmdm;mﬂumnds
ofmdfeﬂ:nmofeuuulmdhwbvmhm Firs
mlnsao\uelmmdi‘whvemdnmll procesding b sl
plq-run gy orine Inosse Fuynhodlqddnhumulw
or subpoena a parole officer. Frey

ﬁnh-hﬂudhuwndfwhllm;boh mhzon ing o the amision ko
ence of o0 G mm. fwfllll

ey same )
SR AN in his brief in support of a COA in this court.

Although the Respondent argues that Frey did not challenge the 201 1 proceeding in
district court, the Respondent concedes that any such challenge would have been timely.
Frey's conviction was affirmed on December 21, 2011, see Frey, 2011 WL 6774175, and
became final shortly thereafter. He filed his § 2254 petition in July 2012, within the one-
ymlmmmpunikupuhnlmlﬂ.m that Frey's Brady claim is

db Frey did not raise that claim in his state habeas petitions.
See (noting that "[a]pplicants
secking habeas relief under § 2254 are required to exhaust all claims in state court prior
to requesting federat collnteral relief.” and that *[t)he exhaustion requirement is satisfied
when the substance of the federal habeas claim has boen fairly presented to the highest
state coust™). The Respondent also argues that Frey's claims lack merit.

Pahgne 4 Date Flled 07/17/2018

mduﬁmnm&n Webbv. 1hl¢r JMF Am‘xm 350(SII|C|r 2010)(ﬁndms
that the district court egred in its procedural ruling and remanding for “the district court to
address the merits of the habess claims in the first instance™);

(holding that the district court applied an emoneous standard to petitioner's habeas
petition and remanding for the district court to apply the correct standard in the first
instance); Ramsukh, 203 F.3d 827, at *2 (holding that the district court erred in finding
that it lacked jurisdiction to consider & habeas petition, and remanding for consideration
of the habeas claim on the meits, stating that even though the facts "suggest]] that
Ramsukh's petition is or will ultimately be determined to be wholly lacking in merit, we
believe that sound and orderly judicial procedure coansehremamd to-the district court to
address in the first instance the merits, if any, of the petition™). Buf see

(deciding, in the first instance, that petitioner was
not entitled to relief on the merits and that therefore the district court's emor in applying
the doctrine of procedural bar was harmless). We believe s remand is the prudent course
of action here; on remand, in addition to considering Frey's claim of actual innocence, the
district court should consider (1) whether Froy propecly exhausted his two challenges to
the 2011 pmudmmd(z):anqumﬂdmhbaleeﬂud
these claims, See

CONCLUSION

We VACATE the district court's judgment, and we REMAND for proceedings consistent
with this opinion. We express no opinion on the ultimate disposition of Frey's § 2254
petition.

Porsuant to STH CIR. R. 47.5, the court has determined that this opinion shovld ot be published and is
not precedent excepl under the Hmited circumstances set forth in STH CIR. R. 47.54.

February 7, 2010, thirty deys afier Jamamry 8, 2010, fell on & Sundy.

Ttis true that our court, albeit not in the Perkies context, s sometimes decided and rejecsod actual
mocence olaims in the first instance. See e g, .
But see (rexanding for a detcrminafion of actusl
i T the instanco circomstance, wo clect to allow the district oourt to oonsider Frey’s olaim in the
first instance. See Rassukh v. INS, 203 F.3d 827, at *2 (5th Cir. 1999) (vmpublished) ("[Wie believe thm
sound end orderly judioial procedure comnsel remand to the district comt to address in the firt instance the
merits, if any, of the petition.").

Although this court’s ordar granting a COA suggested that Froy also d the 2011 on
hh-hhlmmmnmhhmym“dnumﬁm
distriot can be fhirly iso that clsin. We therefore will not oconsider that

argument. See

The Respondent argues that our panel lacks authority to reconsider the district court’s
construction of the plesdings bocause 8 COA was not expressly granted on the issue of
that construction. However, the question on which 8 COA was granted — whether Frey

stated valid claims with respect to the 2011 proceedings — contemplates our review of
the district court's construction of the pleadings.
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United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK

LYLE W. CAYCE TEL. 504-310-7700
CLERK 600 S. MAESTRI PLACE
NEW ORLEANS, LA 70130

July 17, 2018

#1747148

Mr. Jared Morrison
CID Huntsville Prison
815 12th Street
Huntsville, TX 77348

No. 17-50559 Jared Morrison v. Lorie Davis, Director
USDC No. 7:15-CV-69

Dear Mr. Morrison,

We received your letter regarding inmate request as to receipt of
mailed correspondence. Your documents, motion to file out of time
reconsideration along with unfiled reconsideration have Dbeen
received and submitted to the court for review. Therefore, we are
taking no action on this document.

You will be notified once the Court issues a ruling on your motion.

Sincerely,

LYLE W. CAYCE, Clerk
( ng;b:«,(é% )Z" ‘;L e "’";j/@‘;’u

By:
Claudia N. Farrington, Deputy Clerk
504-310-7706

cc: Mr. Craig William Cosper
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