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MO15CV-069

NO. CR 29320-A

EX PARTE § IN THE DISTRICT COURT
N 385TH JUDICIAL DISTRICT
JARED MORRISON $ MIDLAND COUNTY, TEXAS

MOTION TO DISQUALIFY AFFIDAVIT OF DAVID G. ROGERS
[LIVE EVIDENTIARY HEARING REQUESTED TO RESOLVE INCONSISTENCLES ]

Comes now applicant Jared Morrison ("Morrison®™), and presents this motion to
disqualify the Affidavit of David C. Rogers (Morrison‘s former, 2011, attorney) which
was Filed in the Clerk's Record on January 30, 2015. Morriscn objects to this atffidavit
anc asks kthat this affidavit be disqualified because of the numerous amount of false
statements made by David Rogers ("Rogers®), which Morrison will show the court are not
true. Morrison asks the court to find in his favor the facts and conciusions of law
reiating to these ineffective assistance of counsel ("IAC") claims, or to order a live
evidentiary hearing so these unresoived inconsistencies can be resolved in front of
this fine court. Morrison shows the following:

1) On February 11, 2015 HMorrison received the atffidavit of David Rogers which contradicts
Morrison‘s iIAC claims. Upon reading the affidavit, Morrison noticed that the majority
of the statemencs in the affidavit were not true. Morrison wiil show these false
statemencs to be untrue by them being inconsistent with the record, by contradictions
in his affidavit, by a letter Morrison sent to Rogers at that time (Exhibit "E" of
his 11.07), letters sent to Jason Morrison (Morrison's brother) from Morrison at
that time, and by reguesting to subpoena the recorded jail conference from April 26,
2011 that was done via the Midland County Jail's teleconference visitation screens,
which will show Rogers did not tell Morrison the things he claims he said in his
afftidavit. (See accompanying letters Exhibits "N"- "R")

2) Morrison also recognizes that some of the statements are true and he wiil show these
statements support Rogers' ineffective assistance, which prejudiced Morrison.
Morrison will ask the court some hypothetical guestions in this motion. He does not
do this in expectation of the court to give him an answer, he asks them so this. court
can test the illogical consequenses of Rogers' claims.

3) On the iirst page of Rogers' affidavit under the "lst client meeting" heading, Rogers
stated that he conveyed to Morrison the plea offer of seven years, and Morrison
rejected the offer. He said they discussed the motion to adjudicate and the fact
Morrison was currently serving a federal prison sentence for failure to register as a
sex offender. This statement is true and Morrison does not rebut this statement.

This statement supports Morrison's IAC claims, because both Mprrison and Rogers knew
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Morrison pled guilty to a new federal charge, and was sencenced to the charge. They
also both knew that because Morrison was sentenced to that charge, and because he
was guilty of that federal charge, by law, was enough evidence to find Morrison's
allegations of a probation violation to be true. Both Morrison and Rogers, at that
point, knew Morrison would be found guilty at the revocation hearing and would be
subject to 20 years in prison.

a) Is it normal operating procedure for attornies to let their clients go into a trial,
knowing they are guilty and subjecting them to a sentence almost three times more
severe than the plea offer?

1) No, Morrison does not think so. Ian Cantacuzine, Towm Morgan, nor did Mark Dettmam
allow this to happen. Morrison feels that he needs to fix a possibie
misunderstanding by the court. After reviewing the aesignation of issues to be
resolved, and the court's order for affidavit by Ian Cantacuzine and Tom Morgan,
it seems to Morrison that the court is understanding in his I1AC claims, in the
instant 11.07 that Cantacuzine and Morgan coerced him into pleading guility to the
oftense, and the court guestions them 1f they informed Morrison about the strict
liability aspect of 22.0l1l. Morrison wants it to be clear that that 1s not the
issue in the instant 11.07 Postconviction Writ of Habeas Corpus, and Morrison has
never denied that Cantacuzine and Morgan informed him that his knowledge about the
victim's aye would not matter because "ignorance of law is no defense. Granted,
Morrison does feel Cantacuzine and Morgan did pressure him and Jason into pleading
guilty to the offense in 2004, he now realizes their purpose for doing so. That
purpose baing, how the Court of Appeals has interpreted 22.0li as beiny strict
liability. Ac the time when Morrison wrote the letter to Judge Darr reguesting
relief, to until well atter Morrison was in T.D.C.J., where he started doing
deeper research on 22.0ll and mens rea issues, he had not read any case law that
held that 22.011 was strict liability. The only case law he read at the time in
with a child case. The indecency charge was afiirmed, but Johnson's 22.02i charye
was acquitted because of the intentionally or knowingly culpable mental state ("CMS")
which supported Morrison‘s issue. Morrison also went off of the literal plain
language of the statutes of 22.011, 6.02, 8.02, and 2.01, and thought since 8.02
(mistake of fact detense) and 8.03 (ignorance of law as no defense) were according
to statute distinguishable, and 22.011 had a CMS reguirement that Cantacuzine and
Morgan lied.to them for some reason and coerced their plea. Morrison's only issue
with Cantacuzine, preseintly, 1s that he failed to properly investigate and

research his case and failed to recognize that the strict liability interpretation
was predicated off of old law and 1is unconstitutional as shown in Morrison's
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ground 2-7 in his 11.07, and he failed to raise these issues. Morrison does not
question the wisdom of the court by its questions to Cantacuzine and Morgan, he
only hopes these issues do not cloud the waters.

b) What would be the reasons a person of ordinary intelligence would reject a seven
year plea for a lower sentence, and then go into a probation revocation hearing,
knowing they would be found guilty and sentenced to a more severe sentence of
possibly 20 years.

1) Because they honestly thought they would come out with a better result that the
seven year plea.

2) They love prison and thought a seven year plea was tco short and they wanted more
time.

Morrison assures the court his answer 1s the first one and he surely does not love prison.

4) Rogers claims that he told Morrison, that the judge had not read the letter and would
not read it, because it was an ex parte communication.

» Rogers never told Morrison that Judge Darr would not read his letter. If Rogers would
have told Morrison that, Morrison would nave asked him what an ex parte communication
was and how to properly file it so it would be read by Judge Darr, so he could obtain
the relief he sought, then there would be a record of a subseguent filing of the issues
properly filed.

The only thing Rogers told Morrison about his improper filings were that he should

have fiied tne letter as a Writ of Habeas Corpus instead of a P.D.R. Morrison was under
the impression that his only err was that he titled the pleading wrorg and thatc Rogecrs
would check on it and make sure it was filed properly. He thought this because he asked
Rogers if he would make sure it was filed right, and Rogers told him that he was not
assigned to do any writs, but he had to go to the courthouse anyway and he "would

check on somethings".

a) If a prisoner had a legal issue dealing with their freedom, and they found out from

their attorney their legal issue was not going to be seen by the judge because it was

impropely filed, woulduit notcmakessense:that _thatzperson.: £ind out how to properly
file the issues so they would be properly addressed by the court so they could secure
their freedom?

b) What reasons would a person have for not filing their issues properly?

1) They thought their attorney would make sure it was fiied properly.

2) Tney did nct know their pleading was filed wrong and it wouid riot be seen.

3) They iove prison and wanted to reject a seven year plea so tney couid get a longer

seritence.

Morrison assures the court his answer is the first one, and besides of his err in titléing

his letter wrong he did not know it was improperly filed, or would be futile.
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c) Morrisonis lack of knowledge regarding this issue can be proved in several exhibits
in the 11.07 (Exhibit "F" and Exhibit "I") Exhibit "I" is a letter Morrison wrote to
Jason at that time telling Jason that he needs L0 wilte Judye Darr a letter as a
Writ of Habeas Corpus, indicating he thought the title should be a Writ of Habeas
Corpus, but étill be filed in the form of a letter. Exhibit "F" is an ex parte
iletter from Jason to Judge Darr requesting to file a Writ of habeas Corpus.

1) If Rogers nad told Morrison what an ex parte comnunication was, and that it would

not be read by the judge, why would Morrison then write nis brother and give him

bad advice, and not telli him how to properly file a Writ of Haoeas Corpus.
(Also see Exhibits "O", "P",and "R",which accompany this motion.)
Morrison assures the court that if Rogers would have counseled him properly about this

issue, he would nave wrote to Jason how {0 properly rfile the pleadings, and informed him

what an ex parte communication was. And he would have filed it properly nimseli.

5) Rogers stated lforrison was convinced he received IAC at his initial plea hearing because

he was not advised of any mistake of fact defense, and because he did not know the
girl's age, he could not be guiity of the offense. This is true, but Morrison was also
convinced the CMS in 22.011 must modify "of a chila",because “of a child” is a mental
element, and the statute does not dispense with any mental element pursuant to 6.02(b).
Rogers said he informed Morrison that mistake of fact was not a detfense, and knowledge
or lack of knowledge about her age was not a defense. This statement is partly true
and partly false.
Morrison was convinced that because the minor in his case represented herself as an
aduit, and he did not intentionaily or knowingly have sex with a chiid, he could not
be guilty of 22.011, because of how the piain language of the statute reads in
conjunction with 6.02, 2.01, and 8.02 of the penal code. Morrison tnought he would
get relief from the court because the law was clear, and no where in the pPenal Code
or any other statute was there any indication that 2z.0l11 was strict iiability or
©.0Z, 2.01, or 8.0z did not appiy to 22.011l. Morrison's understanding of the law
protected him in four ways:

1) Using the rules of grammer and syntax, the intentionally or knowingiy requirement
in 22.0l1 modified everything followinyg the CMS, including "of a child".

2) Therefore, it was a requirement under 6.02,

3) and 2.0L that every element must be proved beyond a reasonable doubt, and since the
statute did not dispense with any mental element under 6.02{(b) the CMS must apply
to "of a chila".

4) Morrison also interpreted the affirmative defense of Mistake of fact as applying to
whether the actor through mistake formed a reasonable belief about the facts that

constituted the crftfense in 22.0il. Tnat fact being: the only eiement that makes the
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statute criminal, that it was the sexual organ of a child that he penetrated.
Morrison was under the impression that the prescribed CMS in 22.0l11; aiso 2.0l1, and
6.02 were not defenses as much as they made his intent or knowiedge that he had
sexual intercourse with & child elements of the cffense which must be proved beyond
a reasonable doubt. And mistake of fact was an affirmative defense that he would
have to prcve by the preponderance of the evidence.
After discussing his rationale with Rogers, the only thing Rogers said to Morrison
was that he did not think 8.02, the mistake of fact defense, could be used in cases
involving children. He told Morrison that he remembered reading that somewhere, and
said "we might not be able to use it as a defense.” As indefinate as that answer seemed
to Morrison, and even if Rogers' memory served.him-correctly. Morzrisen still:-had the
intentionally or knowingly CMS requirement, 6.02, and 2.0l as relief. Rogers never
tolda Morrison nor showed him case law that said knowledge of the victim's age in 22.011
cases was not an element of the crime, or that the prosecutor did not have to prove
his knowledge of her being a cnild, or that 6.02 dié not apply to 22.011.
Rogers dic tell Morrison that he would send him case law that wouid help him in his
raticnale about the intentionally or knowingly CMS having to be proved. Whether
Rogers was talking about that topic in general, how 1t is true with all other crimes,
or specifically to 22.01l, Morrison does not know because ne never recieved the case
law. All Morrison knew was his racionale about the plain ianguage of the statute was
sound, and even if he could not have used the mistake of fact defense, the state still
had to prove his CMS as pertaining to if he intentionaily or knowingly had sex with a
child. This rationale of Morrison's at that time can be proved by Che accompanying
letters that Morrison wrote to Jason at that time, and also Exhibit "E" in tne 11.07.
(See Exhibits "N"- "R"). _
©) Rogers claims that at their first meeting, which was on March 24, 2011, he told
Morrison that he would find case iaw to prove Morrison‘s position was incorrect.
Also on the first through second page, under the “"investigation and preperation®
heading, Rogers stated that on March 23, 201l he researched the issues that reliated
to the victim's age, and he downloaded several cases that held that the state was
not required to show or prove that the deferidant knew the victim's age: Jorinson v.
State 967 3.W.zd 848 (Tex Crim 1298, or "ignorance or mistake of law was not a
defense": Vasquez v. State 622 S.W.2d 864(Tex, Crim 198l). Rogers also stated he
down loaded two otner cases Mateo v. State 935 S.W.2d 512 (1i996), and Artiga v. State
(1999 Tex. App. Lexis 2878), two Court of Appeal cases that cited Vasquez.
a) If Rogers researched these cases the day berfore the 3/24/11 meeting, why did he then

not sinow Morrison these cases at the meeting, and he said “"he would” find some case
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law to prove Morrison was incorrect?

1) "He would" indicates future tense not past tense. This discrepancy in Rogers'
affidavit shows that either Rogers did not tell Morrison "He would" find some case
case law to prove his position was incorrect, Because he said in his affidavit
he had already researched and knew about this case law, or Rogers did not actually
do the research on those cases, and he was not sure of that holding. Morrison knows
it is both. Rogers said he downioaded Johnson supra on 3/23/11, that cannot be true
because Morrison discussed Johnson with Rogers at their first meeting on 3/24/11,
and Morrison used the fact that Johnson was acquitted of his 22.021 charge by
reasoning of the prescribed CMS in 22.021, which is identical to the prescribed
CMS in 22.011. Johnson was convicted of hi§ indecency with a child charge because
it did not contain a CHMS in the pertinent part of the statute in 21.11. 22.011
does not compare to.21.1ll because in Johnson the Court of Criminal Appeals held
that since one section of 21.11 did have a CMS, and the pertinent part omitted a
CMS, the omission indicated a legislative intent to dispense with a CMS 1n that
section of 21.11. The same CMS is in both sections of 22.011(a)(l) and (a)(2),
therefore, is distinguishable. Johnson is the case that MOorrison used to support
his rationale. (See Johnson 967 S.W.2d at 858 (Baird's dissent)), and also
(Statement of Facts p.5 attached to 11.07). Since Johnson's case was a P.D.R., that
is what spurred Morrison totitle the letter he sent Judge Darr a P.D.R. Rogers did
not ever tell Morrison that Johnson was not supportive to his rationale.

Rogers stated that he told Morrison, the Judge was not considering the letter as any

type of request for post conviction relief. He said he tolid Morrison that his request

was improper and he needed to file a proper writ as set forth in the Texas Code of

Criminal Procedure. Rogers never toid Morrison this.

Prior to this meeting on 3/24/11, did Rogers contact Judge Darr about Morrison's
letter, and did Judge Darr tell Rogers.she would not consider the letter as any post-
conviction relief?

Why did Rogers construe Morrison's letter as a "post conviction" reguest for relief
when Morrison was not yet convicted? Morrison made it clear several times that he

did not want post conviction relief at that time, he wanted a new trial before he

was convicted.

Morrison asserts that if a conversation between Judge Darr and Rogers would have
happened regarding Morrison's letter as being construed as it oeing any type of post
conviction relief, Judge Darr would have looked at the state of the file like she did
at the motion to revoke hearing (See RR 3 pp. 8-9) and determined that like she did
at the hearing that Morrison could not do a post conviction writ while on deferred

adjudication, without a conviction, and she would have informed Rogers about that
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fact prior to the Motion to Revoke hearing and Rogers would not have repeatedly used
used the term "post conviction writ" at the hearing or in his Motion for Continuance,
pecause he would have then known Morrison could not file a post conviction writ while
on deferred, and he would have then described the term properly as a pre-conviction
writc.

If Rogers would have told Morrison that the judge was not considering his letter as
request for relief, and that his requests were improper, and that he needed to tile
the proper writ as set forth in the T.C.C.P., why then did Morrison not then file the
request for relief properly? Or specifically ask Rogers how to do it in his letter to
Rogers (Exhibit "E" of 11.07) that he wrote on 3/28/117 That letter shows Morrison
thought Rogers would make sure it was filed properly. In the letter Morrison asked
Rogers: "Regarding .the ietter I wrote .Judge Darr requesting a petition for discretionary
review, I have now learned from you that I should have filed a Writ of Habeas Corpus.
My first Question 1s; Is it filed already? And if not we need to file it as soon as
possible. I think it would be in my best interest if it was filed before the Motion to
Revoke hearing comes and I am actually convicted on the charge I want to file the writ
for." (EBxhibit "E"-P. 1 of 10).

If Rogers would have told Morrison the judge was not going to consider his letter a
post conviction writ, Morrison would have asked him how to properly file his issues

so they would be reviewed by the court, and Morrison would have followed up on filing
them correctly so they would be properly in front of the court securing him the
possibility of having an evidentiary hearing or new jury trail before he was brought
to the court to face his revocation hearing and subject to 20 years in prison.
Morrison proclaims that he surely would not have rejected the seven year offer and
went into a probation revocation hearing, knowing the allegations would be found true,
and ne would be subjected to 20 years prison, while knowing the judge would not
consider his request for relief, as Rogers now suggests. The fact Morrison never filed
the pleadings properly is evidence that Rogersnever properly counseled Morrison about
these things and shows Morrison thought Rogers would make sure 1t was filed properly.
After Rogers told Morrison that he should have filed his letter as a writ of habeas
corpus, Morrison did go to the law library and do a search for writ of habeas corpus.
He found it under Article 11.07 in the T.C.C.P. After reading that section he . ...
determined that the only thing that applied to him was under section 2, therefore,
since he was not yet convicted he wanted to file his pleadings under 11.07 section 2,
which is shown in the letter Morrison wrote to Rogers (Esstdit "E™) and on the record
(RR 3 p.6). Morrison's letter to Rogers and accompanying letters to Jason show Morrison

was under the impression that Rogers was going to file his issues properly.
Because Morrison showed Rogers 11.07 section 2 the morning of the revocation hearing,

(7) 75



Case 7:15-cv-00069-RAJ Document 2-3 Filed 05/19/15 Page 64 of 103

and again told him that is how he wanted to proceed, shows Morrison's rationale did not

change from the time he found out he should have filed the letter as a writ of habeas

corpus under 11.07 section 2 to the day of the hearing. Rogers never told Morrison his
pleadings were improperly filed and would not be considered by the judge. Morrison assures
the court that if he would have, he would have made sure the filings were proper.

8) Rogers acknowledged that he received the 10 page letter (Exhibit "E") that Morrison
sent him. Rogers mentions that Morrison acknowledged that he advised him of the improper
filings by stating in the letter that he should have filed a habeas corpus. That is
explained above. Rogers also said that Morrison acknowledged that Rogers had found some
case law, but Morrison incorrectly represented that such case law would be helpful to
his arguments, and at no time did he ever tell Morrison the case law would be helpful
in overturning his conviction.

At their meeting after discussing Morrison's rationale, granted, Rogers never
specifically said the case law would be helpful in overturning his conviction (There
was no conviction at that time), but Rogers did tell Morrison he would send Morrison
some case law to help with his argument regarding the intentionally or knowingly CMS
having to be proved.
In the letter that Morrison was responding to from Rogers, when he wrote Exhibit "E",
Rogers mentioned in that letter that he found some case law that would be helpful to
Morrison. Morrison's exact words responding to that letter are:
"You told me you found some more cases that can help. I appreciate you very much
for your time in that research and look forward to receiving what you have."
(See-Exhisdew!'EY pisb-0f 10) Also;
"I look forward to receiving what case law and other information you have found
or know that will help buiid a strong defense that will fix this injustice.”
(See Exhibit "E"-p. 7 .0f 10).
This is not the response someone would give if they were told about case law that was
in opposition of their argument, as Rogers states in his affidavit.
a) Why would Morrison at that time on 3/28/11 write that letter like that if Rogers told
him about case law that was contrary to his argument, like Rogers claims now?
Morrison's letters to Jason at that time also support that Morrison was expecting -

Rogers to send him case law that would help him. (See Exhibit "0" p. l.-of 4).

9) Rogers attemps to use this letter to discredit Morrison's Ground Nine (Rogers not
requesting Character witnesses or requesting seperate punishment hearing), by
acknowledging in Morrison's letter (Exhibit:#B* £ 6-0f 10) tnat Rogers requested

a list of witnesses, but Morrison represented in his letter that he did not know if

(8) 7b




Case 7:15-cv-00069-RAJ Document 2-3 Filed 05/19/15 Page 65 of 103

anyone would be helpful or not. This statement, however true, is twisted out of its
context. The statement regarding Morrison's remarks to the list of witnesses
requested was:
"In your letter you said you need a list of key witnesses. I'll try to find out
the addresses of the people who can help in the original case 1f we need them.
i'm not sure who can help or not. I guess that is a guestion we can talk about
at a visit." (See-Bshibit«"Bl.ps o~7-0L 10)
Morrison's statement, iike Rogers suggests had nothing to do with character witnesses
for the Motion to Revoke punishment phase of the hearing. Rogers states later in his

affidavit that he knew Morrison would be unsuccessful on his writ and the state coula

prove trie allegations in tne motion, therefore, fie would oe found guiity of the charge.

Rogers then claims he told Morrison witnesses might be helpful, but would not serve as

an adeguate substitute for Morrison accepting full responsibility. Rogers never told
Morrison anything about character witnesses, but if he was so confident in Morrison
not getting any relief like he says now, he should have told Morrison to contact
character witnesses to testify on his behalf, so to mitigate his punishment,
especially since he says now that they might have been helpful.

The above statement in Morrison's letter to Rogers shows Morrison's mindset, that at
that time he was focussed only on getting a new trial for the original case.:Also the

letter Rogers wrote Morrison regarding the list of "key" witnesses, shows Rogerswas

asking about "key" witnesses that could help at the guilt phase, not punishment phase.

10) Rogers states that: "Several days prior to the trial, I had another jail conferenge:
with Mc. Morrison." That statement and everything following it is false. That Jjail
conference was on April 26, 2011 two days prior to the trial, not several days. It
was done through the Midland County Jail's video conference visitation screen, and
was recorded by the jail, and should still be on their records. Morrison requests
that this video conference be subpoenaed to show Rogers' claims in saying the things
he told Morrison in his affidavit are not true. These false claims are:

1) He reviewed the research he had done with Morrison and informed him that Morrison's
belief about "this" case law supporting his position was incorrect. And Mistake of
fact was not a defense, and the state did not have to prove Morrison knew the
victim's age.

2) He informed Morrison that he discussed the original plea with Ian Cantacuzine, and
Cantacuzine disagreed with the allegations included in the letter.

3) He explained that he believed Morrison would not be successful, even if he had filed
a proper writ.

4) He said he told Morrison that Morrison had not filed a proper writ, and once again
he was not appointed to represent him on any writs
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5) The court was not considering the letter.

6) Any motions for continuance would be denied.

7) Based on his investigation he did not see any IAC and his legal arguments would fail.

8) He advised Morrison tauwait to file any writs until after the hearing on the motion
to adjudicate.

9) That it would be best for Morrison to admit to his conduct while on deferred, accept
resposibility, and plea for mercy, and his current actions were contrary to any
acceptance of resposibility.

10) The state could prove the allegations in the motion and if.Morrison wanted a lower

sentence he should accept responsibility, explain his actions, and request leniency.

11) That witnesses might be helpful, but would not serve as an adequate substitute for

accepting full responsibility.
Rogers then stated that Morrison disagreed with all of his legal analysis and
recommendations and instructed him to file a continuance, and that Morrison believed
that he would be acquitted based on the allegations in the letter. He said he again
made it clear to Morrison that his allegations were incorrect and he was going to

trial on April 28, 2011.

None of that happened the way Rogers said it in his affidavit. To Morrison's = o.... . ...

recollection and records, that meeting was very short, 10 minutes at the most. Rogers
informed Morrison that the trial would be on 4/28/11. He told Morrison about the
amended allegations where the state had alleged two more allegations: The SORNA
violation, and that he failed to report to probation in May of 2010. Morrison told him
that he never got the discovery he requested, and he asked Rogers to postpone the
hearing so he could fight the habeas corpus first since it was filed. Morrison informed
him that he had learned there was a Writ of Habeas Corpus filed with the jail records.
Rogers told him that proberly had something to do with his federal custody. He told
Morrison that he would Jraft a motion for continuance and present it to the judge.

(See Statement of Facts filed with 11.07).

The things Rogers claims that he told Morrison are untrue and Morrison requests a live
evidentiary hearing so he can have the opportunity to confront Rogers so to be able

to resolve the:inaccuracies of his statements.

Morrison proclaims that if he was told, and:shown by Rogers case law that showed that
his rationale was misplaced, repeatedly told the judge would not see the relief
pleadings, and was not going to consider it as any post conviction relief, that the
writ was improperly filed and he would not be successful even if it was properly filed,
any Motion for continuance would be denied, based off of Rogers' research, Morrisons'
legal arguments would fail, and that the state could prove the allegations in the

motion to revoke probation, he like most other people in that situation would realize
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that their attempt for relief, at that point, was futile, and he would have taken the

seven year plea and not chanced a 20 year sentence.

a)

11)

12)

What sense would it make for someone to go into a probation revocation hearing,
knowing they are guilty of doing the probation violations and risking a 20 year
sentence, when they knew from.their. attornies advice,:they had absolutely no chance
to prevail?

If Rogers would have informed Morrison of the things like he conveniently asserts
now to rebut his ineffectiveness, Morrison would have either known to file his writ
issues properly so Judge Darr would have ruled on them and possibly given him relief,
or a lower sentence, or Morrison would have accepted the seven year plea offer, then
addressed the issues in a post conviction writ like he does now, except he would
have seven years prison instead of 16 years.

Rogers also said that throughout there conversation Morrison continually maintained
he was wrongfully convicted. This is nottrue because Morrison knew he was not yet
convicted, and he was trying to get a new trial to prevent a conviction.

Under the heading "Post Trial", Rogers stated that he told Morrison that any Motions
for Continuance he filed would be denied. He also stated he did not raise the denial
of the Motion for Continuance on appeal because he did not believe it was a legally
valid issue on appeal because Morrison did not have.a proper writ before the court.
He also said under "Ground 11", that he could not show harm, and even if the writ

was properly before the court, Morrison's legal basis was incorrect.

a) If Rogers thought this, then why did he raise it as a ground in the Motion for new

trial and motion for arrest in judgment as the court erred in overruling Morrison's
Motion for Continuance, and the denial caused harm to Morrison?

Morrison asserts that since Rogers did file and allege that the court erred in
overruling Morrison's continance, then he must have thought it did have merit, and
should not have been denied, and it being denied did cause harm to Morrison. Or is

Rogers a filer of frivolous motions?

b) Why was Morrison's writ not properly before the court?

c) How are the frivolous issues that Rogers did raise on appeal:

1) That the sentence was cruel and unusual punishment in violation of both the U.S.
and Texas Constitutions.
2) The trial court abused its discretion in ordering consecutive sentences.
any less frivolous than the trial court abusing its discretion in overruling Motion
for Continuance to allow him to exercise his right to writ of habeas corpus, when .
it is well known and clearly stated in law by our legislature that it is not cruel

and .unusual punishment as long as the sentence is between the guidelines described
by the legislature, and a 17% year sentence (16 years for state and 1% for feds)
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is between a 2nd degree felony's sentencing guidelines of 2 to 20 years? It is also clearly
written into law that the trial court has the discretion to order sentences to run either
consecutively oe concurrently, but no where is it written into law, by our legislature,
that 22.011 is strict liability, or 6.02, 2.01, or 8.02 do not apply to 22.011.

Morrison asserts that the two grounds raised by Rogers above are more frivolous than the
ground Morrison complains about that Rogers should have raised on appeal, as proved in
Ground Eight in Morrison's 11.07, which barred Morrison frcmlgxercising his right to

Writ of Habeas Corpus in the trial court.

d) If Rogers did the research, reviewed the file, and transcript from an appellate
standpoint and determined the denial of Morrison's Motion for Continuance was
frivolous, and should not have been filed, then wouldn't he have come to the same
conclusion about even more frivolous grounds as stated above, and not raised them?

13) Under "Ground 9" .on the fourth page Rogers said we had a discussion about the stategy
for the hearing and at no point did I provide him with the names of any potential
witnesses or ask him to contact anyone regarding the case.

The only discussion about strategy was at the holding cell right before the hearing.
Rogers said if the Judge denies the Motion for Continuance then we will just object
to everything and appeal it. The only discussion for strategy was the Motion for
Continuance. Morrison does not remember Rogers ever discussing any strategy regarding
the probation violation allegations with him.

a) If Rogers knew the state could prove these allegations, then what strategyy could

there be?
There was never a strategy that was discussed with Morrison, except that Rogers would
send him case law about CMS issues, he would try to gét a continuance, and He would
check on some things at the court house.Rogers did not ask Morrison if he has any
character witnesses that he would like to testify on his behalf if the Motion for
Continuance was denied.

14) Under "Ground 10" Rogers states that he told Morrison in their consultation, after
he wanted to address the court, that what Morrison wanted to say would not be helpful
in lessening his sentence, and then Morrison followed his advice and did not request
to speak to the court again.

a) According to Rogers, up until this point Morrison has rejected all of his advice:

1) That his legal arguments about his knowledge about the victim not .being a child is
not an element of the offense in 22.0l11 cases.

The prosecutor did not have to prove he knew the victim was a child.

Mistake of fact (8.02) is not a defense to 22.01l.

He showed Morrison case law that was contrary to Morrison's rationale.

He would not be successful on a writ that was based on the allegations in the letter.

(12) ' [O0D
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6) The letter had not been properly filed as a writ.

7) The court was not considering or was even going to read his letter.

8) That a post conviction writ, filed after the revocation hearing was his only
vehicle for attacking the sentence.

9) The court would not grant his continuance.

10) Rogers discussed Morrison's situation with Cantacuzine, and he also disagreed with
the allegations.

11) That Morrison was not going to be represented by counsel on any writs.

12) It would be best to admit to his conduct while on deferred probation, accept full
resposibility, and plea for mercy.

13) The state could prove the allegations in the motion to revoke, and if Morrison
wanted a lower sentence then he should plead true to the allegations, explain his
actions, and request leniency.

14) The Motion to Revoke hearing will be the last and final hearing.

a) If Morrison was actually told this advice, and he still bullheadedly went into
the revocation hearing hoping by some chance he would be granted a continuance
or given a hearing on his issues, which he knew he had no chance of getting
because of this advice, and also knowing he would be sentenced to more than the
seven year plea bargain because he knew the.allegations of the probation violations
were true, then at the trial he was given no relief and sentenced to 16 years in
prison, why would Morrison then all of the sudden take Rogers' advice and give up
when he had nothing to lose, and not assert his right to Writ of Habeas Corpus
issues to the trial court, and explain his reasonings for rejecting the offer?

Rogers' claims in saying all of this is ludicrous. ol wsont COmeakiies i,

Morrison remembers asking during the consultation if Rogers could explain that he did
not reject the seven year plea offer to plead not true to the probation violation
allegations, he rejected it because of his letter and the plain language of the statute
said he was not guilty of the offense, and he should get a new trial. Morrison then said
that he wanted the issues addresses to the court. Rogers told Morrison that he was not
going to address the issues and that Morrison could not address them either because the
sentence was already made, but he would appeal it. They then concluded the hearing
therefore, Morrison did not address the issues he wanted to address, including asking
the court for a seperate punishment hearing.

Morrison did not know going into the revocation hearing that it was going to be the
final hearing. Contrary to what Rogers claims, Morrison thought he would be granted

a Motion for Continuance or an evidentiary hearing based on his habeas corpus issues.

[0/
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15) Rogers said he surmised that what Morrison was going to say would be unhelpful to
his case at that time. Earlier in his affidavitRogers said he told Morrison if he
wanted a lower sentence, he should acceprt resposibility for his actions, explain
his actions: and request leniency.
a) If Rogers said that then, why did he stop Morrison from explaining his reasons for

not accepting the plea offer of seven years, and then requesting leniency?
Morrison proclaims that he never denied resposibility for his actions, neither in the
original offense, nor the probation violations. Morrison rejected the seven year plea
offer only because he wanted to show the court, that by the plain language of 22.0l1,
6.02, and 2.0l he was not guilty of the underlying offense based off of the letter of
the law, and that he should have.had a new trial or atleast an evidentiary hearing.
Unfortunately for Morrison he was punished more severely for interpreting the statues
of the Penal Code literally, not being properly counseled about the law, and wanting
to raise these issues before the court. This is a prime example why our constitutions
do not allow for ambiguous and vague statutes of criminal law.

PRAYER

All things considered, Morrison prays that this Honorable Court take his arguments into

consideration and disqualifies the Affidavit of David Rogers and finds in his favor when

considering the facts and conclusions of law relating to his ineffective assistance of
counsel claims which Morrison has shown are apparent. Morrison also prays that this fine
court orders a live evidentiary hearing so he can be afforded the opportunity to confront

David Rogers about any inconsistencies. that. are left unresolved. Morrison prays the court

orders a bench warrant to subpoena him for any live hearings so he can be present for

them.
INNATE'S UNSWORN DECLARATION

I Jared Morrison, #1747148, being presently incarcerated at the Huntsville Unit,
Walker County, Texas of the Texas Department of Criminal Justice, declare under penalty

of perjury the aforementioned statements are true and correct.

Executed on Februrary 19, 2015

ared Morrison #1747148
Huntsville Unit

815 12th Street
Huntsville, TX 77348

(OL
(14)
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EXHIBIT "N" - EXHIBIT "R"

15"

Jason and Jared Morrison were incarcerated separately and allowed to correspond with
each other, therefore, they regularly corresponded with each other through the U.S.
Mail dicussing their lives, thoughts, pains, ideas, successes, and other events while
they were locked up in jail. They would also discuss their legal research, rationale,
defenses, and plans together. Morrison wishes to use sections out of some of these
letters to show the court his mindset back in 2011 when he rejected the seven year
plea offer and went into the revocation of probation hearing and was sentenced to

sixteen years prison.

In Morrison's Post-conviction Writ of Habeas Corpus/11.07 that was filed on December

30, 2014 Morrison claims that his counsel (David Rogers) was ineffective and he was

prejudiced by the ineffective assistance of counsel because Rogers failed to properly

counsel him about the relevant laws that affected his decision to reject the seven year

plea offer. Rogers sent the court an affidavit which rebuts Morrisons claims. Morrison

wishes to include in the record these letters as exhibits "N" - "&" which support his

ineffective assistance of counsel claims by showing that his rationale was not changed,

because Rogers did not tell him the things Rogers claims he told MOrrison in his

affidavit. These letters will also show Morrison thought Rogers was going to make sure

Morrison's habeas corpus request for relief was filed properly.

Some of these letters contain some vulgarities, Morrison would like to apologize to

the court for that, and means them as no disrespect. They just happen to be on the same

page as the relevant sections that he wishes to show this court. Morrison hopes the
court does not hold them against him while discerning his intentions in the parts of
the letters that he feels he must show the court to rebut Rogers' affidavit, and to
help show he was denied effective assistance of counsel in 2011.

Morrison received these letters on Februrary 23, 2015, after requesting them to be

" copied and sent to him by his mother Jana Morrison.

[05
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EXHIBIT "N"
Exhibit "N" is a letter from Jason Morrison to Jared Morrson written on March 10,

2011. This letter shows the Morrsons' rationale about why Morrison rejected the seven

year plea offer after reading Johnson v. State 967 S.W.2d 848 (Tex. Crim 1998), and

both of their intentions to appeal (or seek out relief) for their 2004 22.0ll case,

because of Morrison's rationale that he raised in 2011, and now in the instant 11.07.

107
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EXHIBIT "O"

Exhibit "O" is a letter from Morrison to Jason written .on the early morning of March,

25, 2011 responding to a letter from Jason as well as informing him of his:and Rogers'

March 24, 2011 meeting. This letter shows the following:

1)

2)

3)

4)

Even though Morrison was told that mistake of fact as a defense could not be used,
Rogers did tell Morrison that Morrison not fullfilling the culpable mental state of
intentionally or knowingly might work, and he was told by Rogers that Rogers had
several case laws that he would send to Morrison about the culpable mental state
having to be pfoved, and mistake of fact not being a dafense.

Morrison thought that Rogers was going to file a Writ of Habeas Corpus for him, and
that Rogers was willing to help him with the case in that regard. (See the underlined
section at the bottom of page 1 of 4) '

The underlined sections on page 2 of 4 also show that Rogers told Morrison, and
Morrison was under the impression thatRogers was going to help him, and check on
obtaining the things Morrison needed to get the relief he requested.

On page 3 of 4 it shows that after the meeting with Rogers on 3/24/11, Morrison
thought his rationale was solid as he instructed Jason to write Judye: Darr a
similar letter as his., but "instead of Saying Motion for Discretionary Review tell

her you want to file a Writ of Habeas Corpus."

a) This shows that Rogers did not tell Morrison, Judge Darr would not consider his

5)

6)

letter as any request for relief, or that it was an ex parte communication and
would not be reviewed by Judge Darr. It also show that Morrison did not know his
rationale was an incorrect legal rule at that time, and that he was not told by
Rogers that his request was improper and he needed to file a proper writ as set
forth in the Texas Code of Criminal Procedure. Morrison's wording in the letter
also shows that he thought his only err pertaining to filing the letter incorrectly
was that he titled the letter wrong, and he was not properly counseled otherwise.
On page 3and4 the letter shows more of Morrison's intentions and stategies of
challenging his and Jason's case because of the way he interpreted the statutes,
through letters .to the judge as writ of habeas corpuses which again shows he thought
his rationale was solid and must not have been told by Rogers the things Rogers
claims to have told him.
On page 4 of 4 Morrison mentions that Jason should hurry up and file his paper work
as a writ of habeas corpus, then write Judge Junell asking to postpone his federal
sentnece hearing until after the state writ of habeas corpus hearing, so he could
fight the state case first and get a good attorney too, which would help both of

them since Morrison has a good attorney.

a) That proves that Morrison, at that time, was under the impression that Rogers was

(1) (07
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EXHIBIT "O"

going to help him with his habeas corpus issues.

b) This letter proves that Morrison thought that his rationale about the culpable mental
state having to be proved regarding the status of her minority was solid, he did
not know his pleadings would be futile, and that Rogers would send him case law that
supported his rationale.

c) Morrison proclaims that he would not have written the things stated in this letter
to Jason if he was told by Rogers the things that Rogers claims he told Morrison

in his affidavit rebutting Morrison's Ineffective assistance of counsel claims.

(2) 103
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EXHIBIT “"P"

Exhibit "P" is part of a letter from Morrison to Jason written on April 16, 2011.

The letter shows the following:

1) This letter shows that Morrison, at that time still thought his writ.of habeas corpus
was going to be honored, and that all he needed to do was get the Motion to revoke
Probation hearing postponed until he received his discovery, and his habeas corpus
hearing was satisfied.

2) That Morrison, at that time, twelve days before the 4/28/11 revocation hearing, was
under the impression that his writ of habeas corpus would be properly filed aftér
Rogers received the 3/28/11 letter (exhibit "E"), on the 6th or 7th of April, or
it was filed when he Wrote Judge Darr the letter as a Petition for Discretionary
Review then found out later it was the wrong thing to file.

a) This shows that Morrison thought his letter would be filed properly, and that Rogers
did not tell him that his filings were not filed properly or would not be seen or
considered by Judge: Darr.

b) It is clear in this letter that Morrison at that time, thought that the court would
honor his request for relief.

3) It also shows Morrison's faith in his logic-and that he would prevail on the state
charge the way he was attempting it and that he did not think he would lose the
writ of habeas corpus retrial.

a) If Rogers would have told Morrison that Judge Darr would not consider his letter,
that his rationale about the intentionally or knowingly culpable mental state
having to be proved was an incorrect rationale, and that his request was improper,
and needed to be filed properly under the T.C.C.P., Morrison would not have written
about thinking he was going to prevail on the state case. And he would not have got
his brother Jason to do the same thing he was doing if he was told these things.

b) This is not the kind of letter SOmeone would write who was told the things that
Rogers claims he told to Morrison.

4) On page 3 of 4 Morrison tells Jason to "Keep in mind that anything you write to Judye
Darr will be seen by the prosecutor. I guess the judge does not even read it. Judge=z
Darr told me she didn't read the letter I wrote her, which to me is mail fraud
since the prosecutor read it and the person I acknowledged it to did not."

a) This comment shows that Rogers never told Morrison that Judge Darr would not read
the letter and was considering it as an ex parte communication and would not review
it. If Rogers would have told that to Morrison, Morrison would have told Jason the

correct way to file his request for relief, and surely he would not have accused

the prosecutor for commiteng mail fraud.
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EXHIBIT "Q"

Exhibit "Q" is a letter written from Morrison to Jason on April 26, 2011. It shows

the following:

1) Morrison's April 20, 2011 hearing was postponed and Morrison was not sure why, but
suspected that the writ of habeas corpus was in place, and that is why the hearing
was postponed.

2) Morrison was under the impression that since he was waiting on his discovery. and
a response to his letter (Exhibit "E") to Rogers, that he would "just chill on
everything and not push it until [Jason] got there."

3) This letter shows that Morrison was thinking he would be able to postpone his Motion
to Revoke hearing until after Jason got done with his federal sentencing and came
to Midland, and they could fight their writ issues together. It supports that Rogers

did not tell Morrison the things he claims that he said in his affidavit.
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EXHIBIT "R"

Exhibit "R" is a letter from Morrison to Jason written on May 3, 2011. It consists
mainly of Morrison telling Jason about the events of the Motion to Revoke hearing of
April 28, 20l11. By reading this letter, it is obvious to the reader that Morrison had
the same rationale that he had all along about prevailing on his habeas corpus issues,
and he still thought his only err in his efforts was that he titled his pleading
incorrectly. Morrison's mindset in this letter, written less than a week after his
Motion to Revoke hearing, supports the fact that Morrison was not told the things that
Rogers claims to have told him in the Affidavit of David Rogers. It also shows that
Morrison was under the impression that Rogers was going to make sure his writ was
filed properly up until the revocation hearing.

1) In the boxed in section on page 1 of 5, it is clear that Morrison thought the .court
would be fair and honor his Writ of Habeas Corpus, which he then realized was never
filed. He complains that even.though he titled the letter wrong, the court should
have come to the conclusion that he wanted a new fair trial and honor his wish,
regardless of what he called his pleading for relief.

a) This again shows that even at this time, Morrison did not know anything about what
an ex parte communication was, or that the court would not consider his letter as
any'type of relief, or that it was not properly filed before the court. At the time

Morrison wrote this letter, he was under the impression that the court cheated him

out of his continuance, and honoring his writ, instead of realizing that he did not
file his writ properly with the court. Morrison would not have come to this
conclusion and wrote about this like he did in this letter, had Rogers actually
told him the things that Rogers claims to have told Morrison about in his affidavit.
This letter is more proof that .shows Rogers did not properly counsel Morrison about
his decision to reject the seven year plea offer.

2) Page 2 of 5 through 4 of 5 contain Morrison's brief account of the Motion to Revoke.

3) At the bottom half of page 4 of 5 Morrison puts the onus of his failure onto Judge
Darr about the way the hearing turned out. He tells Jason: "[Rogers] tried to do a
good job at trial but it was not fair. I had all my chess pieces with a bad ass
defense, with all the stuff we found and everything [Rogers] knows too, and the
Judge just kicked over the whole table and cheated."

a) This shows that Morrison at the time he wrote this, still thoght his defense was

solid and his strategy (His chess pieces serving as a good defense) should have
prevailed, but it did not because the judge kicked over the whole table and cheated.

b) Morrison assures the court if he knew at that point, or before the hearing on 4/28/11

that the court would not consider his writ because it was an ex parte communication,
the court would not grant his continuance, was not going to consider any relief

(1) 117
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EXHIBIT "R"

from his request for relief, his rationale was mistaken and an incorrect legal rule,

or the other things Rogers claims to have told him, he would not of accused Judge Darr

as cheating and kicking over his chess pieces because he would have known that he did

not actualy have any chess pieces to play with.

c) This comment is not the comment someone would make if they knew they had no chance
to prevail, as Rogers claims Morrison knew before going into the hearing.

4) Morrison also tells Jason that he had a good feeling of The Holy Spirit and Jesus
with him at the courthousé, and faith the size of a mountain that his habeas corpus
would be honored and the continuance granted.

a) That again shows that Morrison thought with his whole being that he would have
prevailed on his motion for continuance or had a habeas corpus hearing.

b) Morrison would not have had this kind of faith had Rogers told him the things he
claims that he told him in the Affidavit of David Rogers.

5) At the bottom of page 4 Of 5 through page 5 of 5, it is apparent by Morrison's
comment to Jason: "I'm curious to see how your case goes now that you filed the habeas
corpus with the right wording. I guess you should go [A]head and try to get your
preconviction writ of H.C. honored and keep postponing the revocation of probation
trial until the writ is honored."

a) This comment is clear proof that even after his revocation hearing, Morrison, still
thought his rationale was correct, that his only err. in filing the writ improperly
was that he titled it incorrectly.

b) Morrison assuresthe court had Rogers told him the things he claims he told him, that
he surely would not have written this letter as he did, and he would have informed
Jason on the proper way to file his writ.

6) The underlined comment on the middle of page 5 of 5: "I'm not sure what you should
do now, except make sure you file the Writ right. I hope you can beat it in state
now and beltheavanguard for my case.! again supports that Morrison thought his
rationale was solid at that time and that Rogers did not tell him the things he claims.

a) If Rogers would have told Morrison the things he claims in his affidavit, Morrison
would have explained to Jason in this letter or one before it the proper way to file
a writ so it would be seen by the judge and given consideration, Morrison would
have also informed Jason about the case law that said the intentionally or knowingly
culpable mental state does not apply to "of a child" in 22.0l11. The fact that

Morrison has not written about these things that Rogers has claimed to tell him, shows
that Rogers did not properly counsel Morrison about the laws that affected his ::
decision to reject the seven year plea offer. The underlined comment at the bottom
of page 5 of 5 also supports:the above assertion. It also shows Morrison thought

Rogers would handle his writ and file it properly. 1217
(2)



3

" Case 7:15-cv-00069-RAJ “Document 2-3  Filed 05/19/15 Page 90 of 103

ﬁea&,;»' | | PR —53‘//‘

ﬁow mze Yoy ? 4-M o L € vess Yoo z)&if:?’ E’ é"a’?‘ ,s,ax;:}{;« ﬁ@,éw"

w;;ﬁa gv&;ﬁ ﬁmé TRk

& ifms Way ZT'p g @z}efgss woss a1 The VW mice ﬁ?ﬂs"éj fﬁ”@fj‘-ﬁ,@la

i:,(CC‘ ﬂ"}?’ifé?ff e 9 eyt ewn s.%fg I Ai‘M 77 55"*’? o g Q@e‘f [

/‘\f jf(’{ggl }gr""g‘" "5'2‘: T £ % @iﬂ?§ fL“f’ {57'5?‘ !#??zé‘f‘ A f?f“ - Fos I

? i 1
. .
S Mg !}N’z}(’?{\ 35‘§ Mi—*ﬁ‘fss;ggg St oY HYerd ey Pare gﬁ ;9@53 S’Wg %
255 e \Mk'&w LITNET cotT yies bpwrsa fe . E;fm. awf mﬁﬁ Vuld e«!fff
16 bgegs f’gﬁ@ wl\fﬂfﬁ L bueshpititi o7 !flif&/ wiily e zﬁ’tfﬁ‘!ﬁ‘ 2R

, LI(C‘WT coukd, I- N it T Coupdy L tlrk of Tr :"ﬂ"? et S ih L o

r/‘arw« 25 Yo gskK zén e:;z"’m)‘ )!%( oty ﬁ/ﬂ//ﬁf’ bim T w@»’*‘f“‘ Aa -

i . 2 3 [ w5 } JEEL S 4 - w . A' r P o
,9;,; ol Bk Fee 3 BENT Koo 37 s ﬂ‘% PN
_tg  fapal e e BT

_ 77wl ik trd ,.Mff é?«; VP epmy
7 ':’v*;"f‘ Lo f“‘«‘” T wentd p pevs fon. 1) ) ard bovirres s

L2 )

pelS 2iiree wgu gl av Jszf;/gs

¥ 55% fog pr mirrey O [l et

L] &ﬁw 1 reueT gq,,,j Remeny (apy pod it o g

=
@

{’{‘{Cf &t _—:"ﬁ’ e L *‘;‘;v;xgg yy 7&3#?;’ u@;,fé e

By
S

,5\ S A
¢ #4af2 o gt
¢ ?@ rfl)f/“i‘-' 2 lad

]

F[ci%” w5 9. C ?"’5’ A( a8 ;vg’aégffg Jvg Threws oot ) ::'r}’“”i S

[ 2 £ & 0 win,
‘J-;@Spd?@;ué‘,. T I b We Midar rp PosT ;%3{3;: favse J Aok Voo

e N . : PO ¢} ) !
77?#{5 iﬁii‘ J( ,;Z'W i ;1» j‘;? 54 ’f;‘ ) ; Ei%;’% é'fx;";‘a:?: _:7 & m,z‘ & 5;*:: {3::[‘641 2 } E‘{;ﬁ {; -’_{"i’*") 2 5/?/‘ C
v - J - l\ 7 ;
j:_{,s,fé,?" T buAseT & AV L”‘,f Yer f The heafas (,;;,r;, 5 Ch w 4/ £ o bppsese

v e Ui seerT ;Ma,?""*g..f’,z;? b éﬁ;‘%ﬁf;w e T pns T 2 Aun é‘i)ﬁggf

73 ST EHay me, k. thons 0/0/ ¥o (@:/@7 Ar (s /14/ e ,;?4:

J u//ap a/w’ Ar v@c/iz”/ 7 awd TR’ 1o f ff A0 con e wr//‘ﬂf

_/74;’@%” ff’«‘ff’v’ LJ:!C% [Zn uf}jﬂﬁ Jeare? ,@ﬁfé"%" 7 e Bow fgr”;"’"f‘?'

Lo

}’f’f 77«/1/ T Sarp /va? x0 ZI5 @ z?l“@ Cm/wcm:@/ bu'r//“ 5” }/7’ w&;?&

aTe L\O a5k ot G (“cﬁ“»/7/ﬂ/&6fﬂ/¢‘€ 20 Jbr ﬁf@%??ggnz ﬁaygwfffwf se /7‘6

N'(‘/r’s?u/r/ l’w;f’ T’N'\P Jo {’mo? ?("‘!i 7? ﬁ[ﬁ?(t,ﬁﬁ %ﬁﬁ :’*)// I T S G

[ofFS™

&t
o pEY

[W‘“\/ i



Case 7:15-cv-00069-RAJ Document 2-3 Filed 05/19/15 Page 91 of 103

7 vt 2 i s il ot
o' -

-

w {;oﬁﬂ Aff- “f;? éﬁwr}gﬁ LB 7 &'Ué'fth’!f fv/;!f;yz’,f/ 7 ﬂ£ jw/f,

MORRISH 5%:3: e A zf bz / e 7 1%1 s roo frs oo o
[

& BEL
Lo frrens c‘w% WLois. /sz/ﬁf fi 75

ﬁ?éf‘ é? 4,;.(,4-/9 yf ,r sﬂ—x 56;:“,,

“v‘f’ "? 7sz~‘ ¥ ‘- 4 5,3 ﬁé-x }fesr:, f‘s,«-

i

et

ﬁj ’/j 71" f: rs’f;@gf AM2GS .«.M.a w,£§ ﬂé—“r"rﬂlﬁ /\fé*r’?d K -45 R A A SQ:L /’Z"‘y
4
5-5’ 2 29, 0 V. 1/5f Aﬁg.—f !‘157(’*1 ,v',/‘.@ P et / 0{@6@?}’,—.&'4&;" _w.;:.» f':";.-gc;‘i;":_:;

~ 7 A
> MIEwe? ;Z»u S P ‘ﬂmf/ f!’,{&l’x’ &i?lf-ﬂ L &‘/f §¢e u”' Aripre B Sl
-,.f[‘, N £ -~ ,,= f I ) . '.37 ) V
T opld e Zpe FRYSY: {f;f/ G "f’ 2657 ot ?f'\/i;:f& P am b er PG A

4 Amwm Corp Siasce p = Zou poifer p2 ﬁfﬁﬁéﬁ'ﬁf} e Bfprs of 0%

v T oaen ] 10 7>/i¢ "rw/ /7{4; Sz @«’l&} el ok coee of. 2uper b, v Eaf e

24T ear 50 They by poilf e sEF af p2y b

d, N s7ar

%;&, }} Er"t "’fj XK

ey #gfj (atff)f‘ Mw.r 65\"' T ;'"g.—,’;?":’»‘j

ﬁ»sxf/m,«? alal ;Y @»e«,«zg,sg);f A2 575 A

Caa,v'}"‘ k"ézxc? lﬁf"ﬁré A ?~g

Boigs w 3!?J¥f:§z As}se:f {t::sasawq Pr ﬁ’eé;,w or ﬂﬁ* r&ewp éﬁff}%ﬂ,s 5 s

WlW /!7‘/ ML p'ifl\"lo‘f\*&’b' B {"éf’f"‘fz }é?; 0’5’"" iz /’-fff”@ ,*t‘“""f“‘ A" é}'ﬁ‘lé""/ ‘#44» ”

=

Jho -
4‘?’ 1 sy bpr Supennt DES p e »*'wvsﬁﬂ’?“ 5/’(‘1 Soez 2075 ;';&lg,f» it BE R
") L :
"2 ?7%: [fmt ro Yell "r I 2dla xﬁ;f?fi} !—-g, aff s ,;M; ;véo/p Jes .eweff”@f ey
E 7

& %G 55%:’%’} ;;{ ﬁ*v e SPEh 'f:“éf-"t,;’éé :f‘-’f./é i !: aﬂ"“t '4“'{“ng as

der .:u‘:(:‘ S; % f:: /‘}-‘:’

Xote

NN wg; s i*e:?wfw; ek BB, Je /!?2'?*2"5’/‘ z‘i‘w”-fé‘ Aos?. 2

[ 8

v Zw/ B0 folpred ;ﬁ;ff—’fiﬁs; B chasce j6f ) vt Lt s Vs o

I

k e/ o '?if’\ . 5’31’*'%’1 "ff’ffw;? @ I r b/ ;%ﬁmwyéf @;ww/ s :ﬁfe

. v
o \w,%a.ga( P AT EW‘ v by O B "vzipﬁ/ ;‘?“"’“(aw 2 teg f;mgfquf?' fore_com]
Xl P e ¢
1:} % M’s w” apl c‘wzf, : e (’g:f’afv’ _3 ;./@5 fvg PaS.%fﬁﬁ"f/ff"-y
H A :
8 l:i“‘ [Jw,ﬂzq w(sav 7 /;ﬂ,—u‘; f'?g uﬂ ;ﬁf %ﬁ; . 3@@;’? 7[} ﬂ/&feﬁ'}’ﬁ«' /:gff?u .f; v
éétj[{ﬁﬁ T Lo A BT
Al . . 1 ] ri(q(}; '?"b: (;!;- ;’; }g‘g,f’f‘ SEE a!asff?s, é?fzéc? sy {;OV,\/; _gfﬂlff j (fea/)’
Iﬁ?ﬂl&f?ﬁ“ -3 v’,‘?,_.. / Bt p _g{ e ré f‘{?q} f»;ﬂ:’ "% L A2 7@ ‘;Lfg? /"3;):4;\3&; " e
_deES” h» };%2 @fﬁf Rf?*""*i’fw So10 _sorsts Eaiibmn rwieslige ’%?fﬁi“ T Qis

-?x e,

>

£ ! : 2@
9!;’? ﬁff—’f ﬂcﬁ cf? P’"’ C‘w it el . gz.%fstgw @;f f‘f‘ s07 flewins




— "Yéim’” /’/"WJL L/)M/, A G

?5)/‘44/(w~'7 A Mﬁé@&o ins V}““{fé’m‘/ @5‘”""”@"’%“& oo "’“"3’5’ / “”77"77"'5’ » f }D

Extgi " (13
30FS




Case 7:15-cv-00069-RAJ Document 2-3 Filed 05/19/15 Page 93 of 103

e

{@ é\avf Qﬁ?e@f @fﬂ‘é?}’ﬁ%ﬁv éﬂfé‘é ?Z@M ﬁlﬂ :Ofé’éﬁ"f«?mﬁ £ M@f .5%-»}‘?4’#«%4;
weee ke T Peconmns’ To max swiroce fpssih asg g
Howveos e can? 21t e s”’wfwskf‘jm /;»zg’fjﬁwfws@f hr 15 8 Forn
he S 15 firpp ey ﬁ’“ Zﬁs 2 rrmes P?N éﬁé 5*423‘”*&4"«* ﬁf"’ﬁm ‘@?}fé é’ﬁ 2
mﬁa?”’w re_gune (DM by ff% RIS arf tot by felr [l glale o
ugz&a [eterssidne 1y ATy Sun YES D bud o beesp on prov
i wio\ VTS '
;’a,,; 7%” vidlgipess_ 207 s mz/@&%/ __;._/4’ it T A Lo OF Prece por! Do
(e oot D 46> Tp Mynmmsun arid AT Lok gore Proazior= . J b yol me Th Boals

\ \

L2 p A R T, Sy Y
5&‘ 1 1O Bt [ 17 T lat€s ot ﬂ//pfi ,/7&1 Ererpl [ e e /Z)wfnw’?v// Vil 7i

@Oam s’?ﬁ/ iva /v‘u N2 Cﬁaw’?/ ot .M}“ Md«c{,&,/ W'//Zsu/ 257 'fFJ"?f-wp €
Y *@ 7[2!?/ o ,sz%m«; Z «z://vo 7/‘,»/1 Jo ﬂfp,@/p 7o j,/ e g
2 Jf" Miﬁg’?ﬁ?zf 1‘&“5{&%&[ z%(zfgse 2D Mo S pllsins) 10 ﬁff/?é/f’ Zr gsfmn s @1,
_e (;wr/‘ L2 ﬂmfw/ _@;ﬁ; M & ,SCQDM/ Qé,m M;,? ,ﬁ‘f‘-’fa’/-':/
' ﬁ //gmaﬁmx M)’ 71’644// 2 6T all - r /‘w/7w/5 for ;)'r M&// JoaT prv Arrecire,
_ L /Pf/ /W,ééw é?péw o g/ for e (17 Dscovry 2 buess he Kbt el
e r%’\f Jres f“!#ff[;’? m/‘wi)ﬁxxs 70 e ,17—c A&éﬁgﬁ“ fard 7%2/ e ol w)( Aﬂ Wf
Lp (Z%Ji A l@vfl’tf‘ffﬂ(t}*n <K 'Mﬁqﬂf/gxwf e Tried o 4»4 g2/ ./m? P, %
YA Z\éf All M (Afs,s ﬁ/fczs M;é & f;g;, 755 Doy
kﬁwzx :’?fl / #r -bfrF M {:fwj Av/ rm)’/%/s /:a /Ovawﬁ ,ww A w/éf
Lot 5T Kol goee B wbole vaple an cheared Dhpe ir ss sy soBlerrar
by X 72; e /)Ml"/&/‘w‘ Jw;r’&e; 7 1Poy &m?ww}r wdoote T e T fat 4507
fe Wir af e foly §ﬁf;FM Jesus 22 /gg [ 7:9(26 Mﬁda i Sreobg. ?
wad5ii 2 ww// 4 207 Mf_éééhgg__gﬁzﬁvﬁ bpesdits) #f Je goidtocesecse froste
] é#/u’ J; ,,,,7, Njg pp e Wm MY }[L«‘:' /gff?ﬁ&ﬁ/s myﬂ# ﬁé@fﬁ % Mg
:75 Baclt 4 f:ﬁémp by 2 Lfor G slh /7’?= z—’}/ﬁﬂg/ ber /f @*u@é/g L5 2 c_@@

_hoor Your (pee (2rs wow Bal oo i




A,: /:’7'("’”’
el M FAred

P e i

et ) bt WL
JAger aT Py
yerl e Osfoe,

w P Trash

»75_\(,., Al m,»z,

T gp/’ [/K’d/

g'ﬂ.r e covit
ef- 7,\1:»771'4/"{;

g frotet ’/‘7

— brevey 1 BC

[/,

T e wt/

et 7""/ "

Mo fE TRV It
N .nu/r/rcf

wer Sgen T

L h“ef B gl P e50s ot fxsf/}féf wr dlsf
;dlg-" 57 R ey . : : / g

'E?C:/r‘-" a PfP ﬁmlwfwmﬁaw wwf"ff //( y a&a /v’\e awr w/m
/’)f

E?‘[H?rf" ﬁ
SoFS




Case 7:15-cv-00069-RAJ Document 2-3 Filed 05/19/15 Page 95 of 103

39

EXHIBIT "s"
Exhibit "S" is a copy of the envolopes the letters Exhibits "O"="R" were mailed in
from Jared Morrison from Midland County Detention or Ector County Correctional Center
(ECCC) to Jason Morrison at Odessa Dentention Center (0.D.C.).
There was no envolope available for Jason's 3/10/11 letter to Morrison (Exhibit "N"),
because the Midland County Jail did not let inmates have the envolopes.

The post marks are sufficient proof that these letters were mailed at that time.
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W0 150y -069

NO. CR 29320-A

EX PARTE § _ IN THE DISTRICT COURT
§ 385TH JUDICIAL DISTRICT
JARED MORRISON § MIDLAND COUNTY, TEXAS

MOTION TO OBJECT TO THE AFFIDAVIT OF RODIAN CANTACUZINE JR.
[LIVE EVIDENTIARY HEARING REQUESTED TO RESOLVE INCONSISTENCIES]

Comes now Applicant, Jared Morrison ("Morrison"), and presents this Motion to Object
to some statements made in the Affidavit by Rodian Cantacuzine JR ("Cantacuzine"),
Morrison's former, 2004, attorney, which was filed on Februrary 3, 2015. Morrison will
show the following:

1) On Februrary 11, 2015 Morrison received the Affidavit of Rodien Cantacuzine Jr.

Upon reading the affidavit, however mostly true, Cantacuzine made a few statements.:

that are inconsistent with what actually happened.

2)i£;g;£?g€3ted that he told Morrison that it was not a legal defense at the guilt or

innocence phase of trial that the victim may have lied about her age, or that

Morrison or his brother reasonably believed the victim was of legal age to consent

to the sexual act, and that his mistake of fact would not give rise to this defense

if he preceeded to trial, and the result of the trial would be a conviction.

a) This statement is partly true and partly false. What Cantacuzine told Morrison was
that it did not matter that Morrison thought the Minor was an adult, if he went to
trial, he would be found guilty and sentenced to 15 to 20 years because "ignorance
of the law is no defense,"” and the jury would have to go by the letter of the law.

Considering the semantics of that statement, Morrison initially did not take that

statement as untrue, but after reading the Texas Penal Code while beiny in jail,

waiting on being sentenced for his probation violations, he realized that mistake or
ignorance of the law which is no defense (section 8.03), and mistake of fact which is

a defense (8.02), were entirely two different canons of law. According to statute,

one was a defense and the other was not. He then understood that he was not claiming

he was ignorant of the law, because he knew it was a crime to have sex with minors,

Morrison was claiming that he had a mistake about the facts that constituted the

offense, which he had a reasonable mistaken belief that the child in his offense

was an adult, therefore, Morrison understood that Cantacuzine had incovrectly .

informed him about the wrong canon of law, that "ignorance of the law -is no defense!

which was not what Morrison was claiming. Between him finding that out, and by

interpreting the plain language of 22.011, 6.02, and 2.0l lIterally, Morrison was under

lHE |M|mes5|

that what Cantacuzine and Morgan had told him and Jason was.: untrue. Therefore

Morrison rejected the seven year plea offer, wrote Judge Darr the letter reguesting

K
(1) ol
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relief, and ultimately went into the revocation hearing and was sentenced to 16 years

prison.

Cantacuzine never specifically told Morrison that Morrison's knowledge that the child was

under the age of 17 was not an element of 22.0l11 or that his mistake of fact was no

defense.

3) Cantacuzine said Morrison entered a plea of guilty and received deferred adjudication
and while entering this plea of guilty did not make Morrison happy, Morrison's
decision to plea guilty to the plea offer was made freely and voluntarily with
knowledge of the facts for and against him.

Morrison concedes to the fact that Cantacuzine did inform him about the facts of the
law in relation to the result of a conviction if he did go to trial, as interpreted by
the Court of Appeals. Morrison has never denied that. Granted, Cantacuzine, like the
Vasquez Court in Vasquez v. State 622 S.W.2d 864(Tex. Crim 1981), meshed 8.02 and 8.03
together diminishing the defense of mistake of fact, which later spurred Morrison to
write the request for relief because he was not claiming ignorance of the law. Also,
Morrison's reliance on Johnson v State 967 S.W.2d at 858, and the plain language of
22.011, 6.02, 2.0l1, with 8.02 made Morrison feel like he was coerced into pleading
guilty to the charge, because what he read in the law books said he was not guilty of
every element of the crime. Even though Morrison still.feels like his plea was coereed,
and he was scared into pleading guilty, Morrison can now see thé reasoning behind
Cantacuzine and Morgan's firmness in telling them to accept the plea offer, which
Morrison now knows was based off of the Court of Appeals interpretation of 22.011 being
a strict liability statute, therefore, Morrison does not have an issue with Cantacuzine
or Morgan about his coerced plea in that respect, and that issue is not allegyed in the
instant Post-Conviction Writ of Habeas Corpus, except as : facts of the case leading up
to the issues that Morrison does claim as Ineffective assistance of counsel.

Morrison's only issue presently, with Cantacuzine is that he does feel that the plea was

involuntarily made because Cantacuzine did not investigate and research Morrison's case.

Morrison feels that Cantacuzine should have recognized and raised, like Morrison has

now done, that the strict liability aspect of 22.0l1 was predicated off of pre-1983 law

and was actually superseded by 22.011 in 1983 when the Legislature..clearly prescribed a

culpable mental state into the statute, and never plainly dispensed with any mental

element. Cantacuzine should have also recognized that a proper reading of 22.0l11 in

conjunction with 6.02, 8.02, and 2.0l along with Supreme Court statutory interpretation

holdings regarding mens rea and statutory construction issues made the Court of Appeals'
iﬂ?ﬁﬁgggggnable, as Morrison has proved in his ground two and ground five. Plus, Cantacuzine

failed to research, raise, and object to the other constitutional infifmities that the
strict liability has caused as shown in Morrison's grounds 2-7. Because Cantacuzine

(2) 120
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failed to properly investigate and research Morrison's case and he did not realize that
22.0ll‘being strict liability was unconstitutional, and he did not raise these issues,
Morrison's plea of guiity was involuntary, and if Cantacuzine would have properly
researched the unconstitutional strict liability interpretation and informed Morrison
about it being unconstitutional, Morrison would not :have pled guilty and would have went
to trial.

a) If Morrison, only a high school graduate, and U.S. Navy veteran, who worked in
construction most of his life, was able to research and find all the facts that
support his six unconstitutional claims regarding the unconstitutional strict Db,
Liability interpretation of 22.0l1 as raised in his grounds 2-7 in the instant

11.07, and articulated his argument in a memorandum of law, which took six months to
do, with limited resources, and him proving the constitutional questions have merit,
surely a college educated, law school graduate, with years of experiance, and
unlimited resources could have researched the questionable and unconstitutional
strict liability interpretation that:.Morrison objects to now, in the four months
Cantacuzine was retained by Morrison, especially since Cantacuzine "has always
questioned whether it is just or right that the defense of mistake of fact is
unavailable as a legal defense in a sexual assault of a child case."

PRAYER

All things considered, Morrison prays that this Honorable Court take these arguments

into consideration when determining the facts and conclusions of law relating to this
ineffective assistance of counsel claim. Morrison also prays that this fine court orders
a live evidentiary hearing so he can be afforded the opportunity to confront Ian
Cantacuzine about the inconsistencies that he objects to now which may be left
unresolved. Morrison prays the court orders a bench warrant to subpoena him for any live

hearings so he can be present for them.

INMATE'S UNSWORN DECLARATION

I Jared Morrison, #1747148, being presently incarcerated at the Huntsville Unit,

Walker County, Texas oOf the Texas Department of Criminal Justice, declare under penalty

of perjury the aforementioned statements are true and correct.

Executed on Februrary 20, 2015 Jéz~///’ /Lq/
ﬂl/\—/ i

red Morrison #1747148
Huntsville Unit
815 12th Street
Huntsville, TX 77348

(3) \5\
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NO15CV-069

EX PARTE § IN THE DISTRICT COURT
§ 335TH JUDICIAL DISTRICT

NO. CR 29320-A

JARED MORRISON ) ~MIDLAND COUNTY, TEXAS

MOTION FOR LIVE EVIDENTIARY HEARING

Comes now applicant Jared Morrison (“Morrison"), and presents this motion for a

live evidentiary hearing so that Morrison can confront David Rogers and Ian

Cantacuzine before this Honorable Court so to resolve any inconsistencies that may

remain after the. Court has seen the accompanying motions and exhibits that Morrison

wishes to file with the Court regarding Morrison's ineffective assistance of counsel
claims that he lodged in his Post—Cbnviction Writ of Habeas Corpus filed on December

30, 2014. Morrison shows the following:

1) On January.22, 2015 this Honorable Court designated an order for issues to be
resolved for the above cause and ordered Morrison's previous counsel to send the
Court affidavits to resolve issues of fact raised in Morrison's Post Conviction
Writ of Habeas Corpus.

2) On January 30, 2015 David Rogers filed his affidavit with the court.

3) On Februrary 3, 2015 Ian Cantacuzine filed his affidavit with the court.

4) On Februrary 11, 2015 Morrison received the affidavits by U.S. Mail and upon reading
the affidavits realized there.were several inconsistencies in them, therefore,
Morrison drafted the accompanying motions:

a) Motion to Disqualify Affidavit of David Rogers.
b) Motion to Object to the Affidavit of Rodion Cantacuzine Jr.

5) On Februrary 15, 2015 Morrison contacted his Mother Jana Morrison ‘to ask her to send
him a copy of some of his old letters that him and his brother Jason Morrisonwrote
from the relevent time in 2011 so to send to the court to show his rationale at that
time, which would shoow that David Rogers' affidavit was not true.

6) Morrison received the letters on Februrary 23, 2015, thepystarted incorporating them
into his Motion to Disqualify Affidavit of David Rogers. _

7) Morrison finished this task on Februrary 27, 2015 and now sends these Motions to his
Mother Jana Morrison to copy and serve the other parties, and to file with the court.

PRAYER
All things considered Morrison now prays that this Honorable Court order a live
evidentiary hearing and bench warrant so.he:can-come in front of this fine Court so

to confront Ian Cantacuzine, and David Rogers to resolve the inconsistencies that may

remain.

i




Case 7:15-cv-00069-RAJ Document 2-3 Filed 05/19/15 Page 102 of 103

NO. CR 29320-A

EX PARTE § IN THE DISTRICT COURT
§ 385TH JUDICIAL DISTRICT
JARED MORRISON $ MIDLAND COUNTY, TEXAS

MOTION FOR BENCH WARRANT

Comes now applicant Jared Morrison ("Morrison"), and presents this motion for
bench warrant so that Morrison will be brought to Midland County in the event that
this fine Court graciously orders an evidentiary hearing so that he can resolve any
issues that may be left unresolved, and confront Ian Cantacuzine and David Rogers.
Morrison shows the following:
1) Morrison has presented this court with a Motion requesting a live evidentiary hearing,
s0 that he can be present and resolve any issues regarding the facts of his

ineffective assistance of counsel claims in the above cause.

PRAYER
All things considered, Morrison prays that this Honorable court orders a bench ..
warrant so he will be able to be present at any evidentiary hearing that this fine

court allows.

(37
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INMATE'S UNSWORN DECLARATION
I Jared Morrison, #1747148, being presently incarcerated at the Huntsville Unit,

Walker County, Texas of the Texas Department of Criminal Justice, declare under penalty

of perjury the aforementioned statements are true and correct.

Executed on Februrary 27, 2015 A////
zf Np—" A/L:/;’

ared Morrison #1747148
Huntsville Unit

815 12th Street
Huntsville, TX 77348

CERTIFICATE OF SERVICE
I hereby certify that on February 27, 2015 a true and correct copy of the.following

motions were mailed to Jana Morrison to copy and hand deliver to Ian Cantacuzine,

the State Attorney's office, David Rogers, and to file in the 385th Judicial District
Court: ‘

1) Motion to Disqualify Affidavit of David G. Rogers (Including Exhibits "N"- "S")

2) Motion to Object to the Affidavit of Ian Cantacuzine Jr.

3) Motion for Live Evidentiary Hearing

4) Motion for Bench Warrant.

The addresses of the parties being hand delivered these motions are:-

David Rogers Ian Cantacuzine

214 West Texas Avenue, Suite 811 1605 North Big Spring Street
Midland, TX 79701 Midland, TX 79701

srate’s WRIT of HAGEAS Off's5 atTorpay

State Attorngyxs\mfflce Clerk of the Court

500 North Loraine Suite 200 385th Judicial District
Courthouse 500 North Loraine Suite 801
Midland, TX 79701 Courthouse

Midland, TX 79701

,,/ //,./ L/Ut/(f

ared &orrlson #1747148
Huntsville Uait

815 12th Street
Huntsville, TX 77348




